


She 
ANTITRUST 
BULLETIN 








VICTOR H. KRAMER 


—Sherman Act and Foreign Commerce 


JOSEPH TAUBMAN 
—ferforming Arts and Antitrust 


MYRON WATKINS and 
JOEL B. DIRLAM 


—Government and Competition 
and Private Pricing 


JOHN P. VUKASIN, JR. 


—Antimerger Law (Part Il) 








Vol. Ill, No. 4 


FEDERAL LEGAL PUBLICATIONS, INC. JULY-AUGUST, 1958 





NOW AVAILABLE ... 


*... will be an invaluable aid to antitrust lawyers in formulating a course 


of action to be recommended to their clients.” 


Sherman Act Indictments 1955-1965: 
A LEGAL AND ECONOMIC ANALYSIS 


by James M. Clabault 
and Dr. John F. Burton, Jr. 


Five years in preparation, this book provides the most comprehensive 
compilation of information on the identity and structure of individual 
and corporate defendants ever assembled in this field. 


Every Sherman Act indictment from the 1955 amendment through 
December 31, 1965 is set forth chronologically, and by Blue Book num- 
ber. To insure maximum utility, annual supplements are also planned. 


Every corporate and individual defendant is listed; the individual's 
corporate position given; the defendant's ultimate plea and disposition 
of its charge noted. 


The name of the presiding judge or judges for every case is given 
along with the district court ‘n which venue was laid. 


The official criminal indictment number and Blue Book number are 
provided to aid in cross reference. 


A description of the product involved together with an SIC (Standard 
Industrial Classification) number is given to assist in finding the appro- 
priate industry identification for each case. 


A complete set of indexes offers: 
(a) an index to all corporate defendants 


(b) an index by SIC industry grouping 


(c) an index by Circuit Courts, District Courts and Judges 
names. 


(d) a chronological index by year and Blue Book number. 


Clothbound $25.00 net 


FEDERAL LEGAL PUBLICATIONS, INC. 
95 Morton Street, New York, N. Y. 10014 





© 








Vol. Ill, No. 4 
July- 
August, 
1958 





Jable of Contents 


THE APPLICATION OF THE SHERMAN ACT TO FOREIGN COM- 
by Victor H. Kramer 


THE PERFORMING ARTS AND THE ANTI-TRUST LAWS 
by Joseph Taubman 


GOVERNMENT POLICY TOWARD COMPETITION AND PRIVATE 
PRICING 


by Myron W. Watkins and Joel B. Dirlam 





THE ANTI-MERGER LAW OF THE UNITED STATES: YESTERDAY, 
TODAY, TOMORROW (PART II) 


by John P. Vukasin, Jr. 


BIBLIOGRAPHIA 





Published by Federal Legal Publications, Inc., 95 Morton Street, New York, 
N. Y. 10014. Issued, quarterly in the months of March, June, September and 
December. Copyright © 1967 by Federal Legal Publications, Inc., with all rights 
reserved. No portion of the contents may be reproduced in any form without the 
written permission of the publisher. 


Subscription price $25.00 annually. Per copy: $8.50. Overseas subscription 
price: $28.75 annually. Per copy: $8.50. A special faculty rate is offered to 
full-time academics who order an annual subscription for their personal use on 
their university letterhead. These rates are: Domestic, $12.50 per annum. 
Overseas: $14.50. 








PRINTED IN THE UNITED STATES 


BY 
RECORD PRESS, INC. 


NEW YORK CITY 


<P x 





THE APPLICATION OF THE SHERMAN ACT 
TO FOREIGN COMMERCE* 


by 


Victor H. KraMer** 


This article divides the subject into three parts. The first sketches 
the principal legal problems involved in obtaining jurisdiction over 
the person. The second considers some of the substantive questions 
involved in applying the Sherman Act to foreign commerce. The 
third section discusses some current questions as to the relief to be 
granted in cases where unlawful restraints on our foreign commerce 
have been found. 


I. JuRISDICTION OvER THE PERSON 


The meaning of the phrase, jurisdiction over the person, is simple 
where natural persons are involved. Jurisdiction obtains where the 
person is found or caught. However, in civil antitrust litigation, 
plaintiff is rarely concerned with getting ahold of anything as tangible 
as a living human being—usually he is concerned with serving process 
on corporations. Congress has provided that a foreign corporation 
can be sued under the antitrust laws “in any district wherein it may 
be found or transacts business,” but that it may be served only where 
“it may be found.” ? 

Accordingly, the first part of our discussion will be concerned with 
the question: Where do you find a corporation? The legal principles 
are fairly well settled. But, like almost every question worth arguing 





* This article is based on a paper delivered at the Third Annual House Counsel 
Institute at the University of Wisconsin in Madison. Acknowledgment is gratefully 
made to the University and the Institute for permission to publish it. 

** Member of the District of Columbia and Ohio bars; formerly Chief, General 
Litigation Section, Antitrust Division, Department of Justice. The opinions expressed 
in this article do not necessarily reflect the views of the Department of Justice. 

1 Section 12 of the Clayton Act, 38 Stat. 736, 15 U. S. C. §22 (1914) reads as 
follows: 

“Any suit, action or proceeding under the antitrust laws against a corporation 
may be brought not only in the judicial district whereof it is an inhabitant, but 
also in any district wherein it may be found or transacts business; and all 
process in such cases may be served in the district of which it is an inhabitant, 
or wherever it may be found.” 
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about in antitrust law, their application depends on the facts. Facts 
in these cases are subject to annoying variations. Against this caveat, 
there are stated below some of the principal rules. 


(1) The word “found” in the statute imports something more 
than “transacting business.” ? In other words, a foreign corporation 
cannot be served in a suit under the antitrust laws in a particular 
district solely because it buys or sells in that district. 


(2) “The question is whether there is proof of continuous local 
activities and whether under all circumstances of the case, the forum 
is not unfairly inconvenient.” * 


(3) A foreign parent’s commercial and financial domination of 
its United States subsidiary does not bring the parent within the juris- 
diction of the United States courts so long as the formal separation of 
the affairs of parent and subsidiary is scrupulously maintained.* 


(4) When a subsidiary acts as an agent of the parent and the 
subsidiary is present in the jurisdiction, the parent may be served 
in that jurisdiction.® 

(5) Justice Frankfurter, in his concurring opinion in the Scophony 
case, summed up the law as follows:° 


“And a corporation can be found anywhere, whenever the 
needs of law make it appropriate to attribute location to a cor- 
poration, only if activities on its behalf that are more than 
episodic are carried on by its agents in a particular place. This 
again presents a question of fact turning on the unique cir- 
cumstances of a particular situation, to be ascertained as such 
questions of fact are every day decided by judges.” 


Thus far the Government has never lost an antitrust case in the 
Supreme Court on the issue of whether a defendant foreign cor- 


2 Eastman Kodak Co. v. Southern Photo Materials Co., 273 U. S. 359, at 373 
(1927). 

3 United States v. Watchmakers of Switzerland Information Center, Inc., 133 
F. Supp. 40 (S. D. N. Y. 1955), reargument denied 134 F. Supp. 710 (S. D. N. Y. 
1955). 

4 Cannon Mfg. Co. v. Cudahy Packing Co., 267 U. S. 333 (1925); 133 F. Supp. 
at 45. 

5 Ibid. 

6 United States v. Scophony Corp. of America, 333 U.S. 795, at 819 (1948). 
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poration was, or was not, found in the United States.*? The leading 
case is United States v. Scophony Corporation of America.* The 
Court held that British Scophony was found in the Southern District 
of New York. American Scophony’s capital stock was owned in part 
by British Scophony; precisely, it owned two-thirds of the “A” shares. 
The “A” shares collectively had the right to elect sixty percent of 
American Scophony’s directors; the balance was to be elected by the 
““B” shares whose holders were United States corporations. The pur- 
pose of the arrangement was alleged by the Government to be to effect 
an international division of territories in certain electronics equipment 
by use of patent licensing and other arrangements dividing world 
markets. 

The United States Marshal first served the complaint against 
British Scophony by serving the president of American Scophony. 
Some three months later he served one of British Scophony’s directors 
who visited the United States with an irrevocable power of attorney 
to act for and “bind” British Scophony in all matters “affecting the 
Company’s interests in the United States.” ® 

On this set of facts the Supreme Court held that British Scophony 
was found in the Southern District of New York despite the fact 
that it had no office or place of business there, owned no physical 
property there and had no employees, telephone, made no sales and 
solicited no orders there. The Court rejected these negatives as ap- 
plicable only to a manufacturer and seller. British Scophony, on 
the other hand, was characterized as having “continuing and pervasive 
supervision over and intervention in” the affairs of American Sco- 
phony and this was enough.’® To hold otherwise, said Mr. Justice 
Rutledge for the Court, would defeat the “ .. . policy . . . of the anti- 
trust laws.” ™? 

The learned Justice did not tell us what aspect of that policy 
applied in the case before him. We shall have occasion to consider 
the policy in the second part of our discussion. 

The most important antitrust case now pending against foreign 
corporations involving questions of jurisdiction over the person is 





But see United States vy. DeBeers Consolidated Mines, Ltd., 325 U.S. 212 (1945). 
See note 6 supra. 
333 U.S. at 801. 

10 Jd. at 814. 

11 Jd. at 817. 
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United States v. The Watchmakers of Switzerland Information Cen- 
ter, Inc., et al.—the so-called Swiss Watch case—in the Southern 
District of New York."* The defendants include several United States 
corporations and five foreign corporations alleged to be related to the 
United States defendants as parents, subsidiaries or affiliates. The 
latter five moved to dismiss the complaint against them on the ground 
that the Court lacked jurisdiction over their persons. After submission 
of affidavit, briefs and oral argument, Judge Walsh dismissed all 
the motions. The case is pending, awaiting trial. 

The opinion of the Court should be studied for an understanding 
of the factors on which it relied in holding that the Government, prima 
facie, had established jurisdiction over the Swiss defendants. 


II. Jurispiction Over THE SuByEcT MATTER 


Assuming jurisdiction is obtained over the person, what of juris- 
diction over the subject matter in cases involving alleged restraints 
on and monopolizations of “ ... commerce . . . with foreign nations”? 

Foreign commerce cases under the Sherman Act give alert defense 
counsel an opportunity to utilize a category of arguments which the 
Supreme Court has foreclosed against defendants in cases involving 
restraints on interstate commerce. This is but another way of saying 
that some of the settled rules in domestic commerce cases cannot be 
relied upon with the same degree of assurance by the plaintiff in 
foreign commerce cases. 

The first great international cartel prosecuted under the Sherman 
Act was the Tobacco Trust. Perhaps because of Chief Justice White’s 
turgid prose, or perhaps because the then intense ’ preoccupation 
with the domestic aspects of trusts, the important holding in the case 
respecting foreign commerce often goes unnoticed. The Imperial 
Tobacco Co. of Great Britain, named as a defendant, and the Ameri- 
can Tobacco Company had entered into contracts executed in England 
allocating world markets and assigning to the British-American 
Tobacco Company, also named as a defendant, the foreign export 
business of both parties. Without discussion of any subtleties, the 
Court held these contracts to be unlawful, thus reversing the trial 
court which had dismissed the complaint against the two British 





12 See note 3 supra. 





SHERMAN ACT AND FOREIGN COMMERCE 391 


companies.'* The relief granted is worth noting. The final decree 
abrogated all the foreign restrictive covenants to which these three 
defendants were parties except (a) those that “relate wholly to busi- 
ness in foreign countries’ and which had previously been assigned 
to other parties; “or (b), are covenants exclusively between foreign 
corporations and relating wholly to business in or between foreign 
countries.” ** 

The second case is United States v. Pacific and Arctic Railway 
and Navigation Company.’* It is usually cited for establishing the 
proposition that the Sherman Act has an “extra territorial operation.” 
The case involved the validity of an indictment against the Canadian 
Pacific Railroad Company and a United States corporation and others 
which charged them with participating in a scheme to monopolize 
transportation between points in the United States and Alaskan and 
Canadian ports. Defendants contended that the indictment was in- 
valid because it undertook to apply the Sherman Act to transportation 
on foreign lines in foreign nations. ‘The Court rejected this argument 
because of the “control to be exercised over transportation in the 
United States.” The Court said: “We certainly may control . . . 
[foreign] citizens and corporations operating in our territory. . . .”’ '° 
On this basis, the applicability of the Sherman Act was extended to 
certain of the operations of these defendants outside the United States. 

The third case—United States v. Sisal Sales Corp.—is of great 
importance.** The opinion came down almost twenty years after 
Holmes’ decision in a private antitrust case against the United Fruit 
Company.’® That opinion had dismissed the private suit on the 
ground that the particular acts of the alleged banana monopoly com- 
plained against had been performed abroad and with the support 
of the government of a foreign nation and hence were immune from 
attack. The defendants in Sisal thought that that defense would 
work again but it failed. 

The facts were these: three United States banks entered into a 
combination with other United States nationals and a Mexican cor- 


13° U.S. v. American Tobacco Co., 221 U. S. 106, at 171-3, 184 (1911) 
14 Decrees and Judgments in Federal Antitrust Cases, p. 167 (1918) 
1S 228 U.S. 87 (1913). 

16 Jd. at 106. 

17 274 U.S. 268 (1927). 

18 American Banana Co. vy. United Fruit Co., 213 U.S. 347 (1909). 
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poration to corner the market on sisal grown in Mexico. They en- 
listed the support of the governments of Mexico by having them 
pass discriminatory legislation to the sole advantage of one Mexican 
sisal buyer. The result was to drive all other buyers in Mexico out 
of business with defendants left in control of commerce between 
Mexico and the United States in sisal. In the District Court, the 
defendants successfully moved to dismiss the bill. The Supreme Court 
reversed. The Banana case was distinguished on a ground that would 
suggest that plaintiff's counsel in that case could have prevailed if his 
pleading had been more artfully drawn. In Sisal, Justice McReynolds, 
for a unanimous court, held that the pleading alleged that the con- 
spiracy was “made effective by acts” done in the United States with 
the “object” of controlling imports and sale of sisal both inside and 
outside this country." On these allegations the Court held that a 
violation of the Sherman Act was pleaded. No relief resulted, how- 
ever, because the controversy became moot and the bill was dismissed 
with the consent of the government.?° 

The chief importance of the Sisal case is that it distinguished the 
Banana case so as to make it clear that the Sherman Act applies to 
restraints created outside the United States even with the assistance 
of the legislature of a foreign nation where the effects of the restraints 
are felt in this country, and were so intended by the defendants. 

The last case to be mentioned filed during the first fifty years of 
the Sherman Act is Alcoa.*4, Aluminum Ltd., a Canadian concern, 
at that time said to have been a creature of Aluminum Company of 
America, together with five European corporations, organized a Swiss 
corporation which collected “royalties” from aluminum producers 
whose production in foreign nations and exports to the United States 
and other countries exceeded their assigned quotas. The royalties thus 
obtained were divided among the participants. This situation gave 
Learned Hand an opportunity to discuss the foreign commerce ques- 
tion. His conclusions may be summarized as follows: 


(1) Congress did not intend the Sherman Act to prohibit ‘“‘con- 
duct which has no consequences within the United States.” 


19 274 U.S. at 276 
20 See CCH, Feperat Antitrust Laws, Case #290, p. 139 (1952). 
21 U.S. v. Aluminum Co. of America, 148 F. 2d 416 (2d Cir. 1945). 
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(2) Congress did intend to reach some types of “conduct outside 
its borders” that have “‘consequence within” the United States. 


(3) Congress did not prohibit “agreements made” outside the 
United States “not intended to affect imports, [but] which do affect 
them, or which affect exports.” 


(4) The Act covers agreements made in a foreign nation intended 
by the parties to have an effect upon United States imports or exports 
which actually do have an effect upon them.” 


Applying these rules to the case at hand, he found that the agree- 
ments made abroad by these foreign corporations were intended to 
affect imports into the United States and that the defendant had not 
sustained the burden of proving that they did not have that effect; 
hence, judgment for the United States. 

We should not leave our discussion of the Alcoa case without 
sounding a note of caution. At the beginning of his discussion of this 
problem, Judge Hand referred to “conduct outside the United States 
of persons not in allegiance to it.” But this qualification is omitted 
in his subsequent formulation of the rules. Nevertheless, the rules 
Judge Hand formulated may apply only to agreements made outside 
the United States by foreign nationals. ‘Thus, an agreement made in 
a foreign country by a United States citizen unreasonably restraining 
imports to this country might be held to be unlawful irrespective of 
the facts: (a) that it was made outside the United States and (b) 
that there is no proof that it was intended to have any restraining 
effect. 

There is a good reason for ruling intent relevant in cases involving 
acts done abroad by foreign nationals and not in cases against United 
States citizens. In attacking arrangements restrictive of our commerce 
made abroad by persons owing us no allegiance, we must observe a 
decent respect for the contrary or divergent policies of other nations. 
This suggests that our own economic system should not be enforced 
against foreigners operating abroad unless their acts can be shown 
to have been adopted with an intent to affect our commerce in a 
manner prescribed by our laws. On the other hand, we may right- 
fully expect our own citizens to so conduct their affairs abroad that 


22 Id. at 443. 








394 THE ANTITRUST BULLETIN 


their acts will not restrain the trade unreasonably of the nation to 
whom they owe allegiance, irrespective of their intent.?* 

World War II brought into play forces which radically altered 
patterns in foreign trade. Dollar shortages, import and export quotas, 
foreign exchange restrictions and related restraints imposed by other 
nations upon our foreign commerce made international trade far more 
difficult. Allegedly in response to these difficulties, American firms 
organized subsidiaries or combinations with foreign nationals abroad 
to carry on their businesses in foreign nations. These activities pre- 
sented a host of complex antitrust legal problems both for prosecutor 
and defense counsel. Definite answers to many of them are not at 
hand, though some of the general principles seem clear. 

Judge Wyzanski’s opinion in the Minnesota Mining case under- 
took to restate some of the fundamentals.** At issue was the legality 
under the Sherman Act of a combination of five American manu- 
facturers organized in 1929-—long before World War II—and con- 
trolling four-fifths of the export trade in coated abrasives. These 
manufacturers had established factories abroad owned by the combi- 
nation and had refrained, pursuant to agreement, from exporting 
goods made in America to those countries in which the same goods 
made in their foreign plants could more profitably be sold. The de- 
fendants relied heavily upon the contention that they had been 
unable, as a result of political and economic barriers, to export from 
the United States at a profit. The court stated that if the defendants 


could establish that this had been the fact “.. . over a sufficiently 
long period . . . then any private action taken to secure or interfere 
solely with business in that area [of foreign trade] . . . does not 
[violate] . . . the Sherman Act.” 35 


23 Cf. Cheatham & Reese, Choice of the Applicable Law, 52 Cor. L. Rev. 959, at 
982 (1952). I recognize the difficulties in applying these views in antitrust cases involv- 
ing concerted action abroad between a United States citizen and a foreign national. 
See United States v. Oldham Co., yet unreported (N. D. Calif., June 11, 1957), espe- 
cially note 3. A preliminary report by the Special Committee on Antitrust Laws and 
Foreign Trade of the Association of the Bar of the City of New York, entitled ‘‘Na- 
tional Security and Foreign Policy in the Application of American Antitrust Law to 
Commerce with Foreign Nations” (1957), seems to take the position that it would be 
unsound policy in cases involving restraints on our foreign commerce to distinguish the 
treatment to be accorded U. S. nationals from that to be given aliens (see pp. 10-11). 

24 U.S. v. Minnesota Mining & Mfg. Co., 92 F. Supp. 947 (D. Mass. 1940). 

25 Id. at 958. 
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Note the two important conditions: (1) the burden is apparently 
on the defendants to establish the impossibility of profitable exports; 
and (2) this must be proved to have been the case for “a sufficiently 
long period.” Judge Wyzanski concluded that the defendants had not 
proved their defense of inability to export and, therefore, held the 
restrictions on export to be an “obvious”’—his word—restraint on 
our foreign commerce in “violation of section 1 of the Sherman 
ae = 

We now turn to a case involving a type of international arrange- 
ment which involved restrictions not only on exports, as in Minnesota 
Mining, but also on imports to the United States: Timken Roller 
Bearing Co. v. United States.*7 In brief, the facts were these: Ameri- 
can Timken had entered into agreements with a British corporation 
and a French corporation in neither of which did it have voting 
control. Pursuant to these agreements, the three corporations had 
allocated trade territories among themselves; fixed prices on products 
of each sold in the territory of the others; cooperated to protect each 
other’s markets and to eliminate outside competition; and the foreign 
corporations participated in arrangements which restricted shipments 
to the United States. A bare majority of the Supreme Court upheld 
the District Court’s conclusion that the Government had made out 
a case under the Sherman Act. 

In his dissenting opinion, Mr. Justice Jackson said: 


“The doctrine now applied to foreign commerce is that 
foreign subsidiaries organized by an American corporation are 
‘separate persons, and any arrangement between them and the 
parent corporation to do that which is legal for the parent alone 
is an unlawful conspiracy.” 7* 


The case had nothing to do with “subsidiaries organized by an 
American corporation.” Involved were corporations, organized and 
jointly owned by competitors only one of which was American, 
coupled with findings of fact supported by substantial evidence that 
the purpose of the combination was anticompetitive. 





26 Id. at 961. 
27 83 F. Supp. 284 (N. D. Ohio 1949), aff'd in part, 341 U.S. 593 (1951). 
28 Jd. at 606. 
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Perhaps one of the most advanced applications of the Sherman 
Act to the foreign commerce field is found in the case of United States 
v. R. Hoe & Co., Inc., settled by consent decree in December, 1955.?% 
The defendant Hoe, a manufacturer of certain kinds of printing 
presses, had a subsidiary in England called British Hoe. In 1938, these 
two concerns entered into an agreement with a British concern called 
Crabtree, Ltd., pursuant to which Hoe sold its British subsidiary to 
Crabtree. The contract contained a covenant prohibiting Crabtree 
and British Hoe from selling printing presses under the name “Hoe” 
in the United States, Canada and South America. Defendant Hoe in 
turn agreed not to sell under the name “Hoe” in most other markets 
of the world. At the time the agreement was made none of the parties 
had either utilized or registered the name “Hoe” in many of the 
countries covered by the agreement. 

Upon these facts alone, the legality of the agreement may be 
debatable. The covenants by each party not to ship into defined terri- 
tories under the name “Hoe” might be successfully defended as a 
necessary adjunct of the sale of a business in order to protect both 
buyer and seller against confusion and unfair competition which would 
have arisen if both could have used the same mark or name in the 
same territory. On the other hand, the agreement suggested an un- 
lawful division of territories. If the government could have shown 
that none of the parties to the agreement had ever sold in certain 
countries allocated to one of the parties, the ancillary defense would 
have been open to attack as a rank allocation of territory, and not 
justifiable as a reasonable restriction in connection with the sale of a 
business. The allocation of future business cannot be ancillary to the 
sale of non-existent business. 

But the Government’s case did not depend upon this agreement 
alone. In addition, in 1945 the parties made a supplemental agree- 
ment, subsequently claimed to have been abandoned before suit. 
This agreement prevented either party from selling printing equipment 
in the territory allocated in 1938 to the other party, whether or not 
the mark or name “Hoe” was used in connection with the sale. 
This agreement could not have been justified as ancillary to the sale 
of British Hoe to Crabtree since it was made many years after that 
sale. Nor could it have been justified as necessary to prevent trade- 








29 See note 35 infra. 
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mark confusion since it prevented sales of goods whether or not they 
were trademarked or otherwise identified by name. 

As already indicated, the case was settled by consent decree and 
thus we do not have the benefit of a judicial discussion of the interest- 
ing legal issues involved. 

With this necessarily sketchy review of some of the leading cases 
in mind, we turn to some illustrative hypothetical situations. The facts 
have been chosen for the purpose of illustrating some current con- 
troversial problems. 

Assume that the producers of steel in Pennsylvania were to agree 
upon the price at which they would sell f.o.b. their Pennsylvania 
mills. Assume they were indicted under the Sherman Act. Their 
counsel could argue interminably that they should be acquitted on the 
ground that they did not intend to affect commerce between Pennsyl- 
vania and the other states, but no court today would pay any 
attention to this defense. Now assume that all the producers of steel 
in Europe did the same thing and that it could be proved that the 
effect was to diminish imports of steel to the United States. Assume 
further that at least one of those European steel producers could 
be “found” here and indicted. His defense of no intent to affect 
imports to the United States would probably be treated with respect. 

Next, consider the legality of an agreement entered into in the 
United States between two or more corporations fixing the prices 
at which one or more of them will sell goods manufactured in the 
United States for shipment and sale abroad. There is no doubt that 
any defense based on intent would be of no avail, and that per se 
rules would apply. 

For a third hypothetical case, let us assume that an American 
manufacturer of mousetraps, not having a monopoly, desires to sell 
the traps in England. Assume further that because of “Buy British” 
sentiment, he has had little success in selling the traps abroad. 
Possessing, as he thinks, a better mousetrap, and the British refusing 
to beat a path to his door in the United States, he decides to set up 
a mousetrap manufacturing subsidiary in England in which he owns 
half the stock. The other half he sells at public offering to British 
investors. So far, it seems clear that there is no violation of the 
Sherman Act. Perhaps it would be argued that establishment of the 
British subsidiary automatically stopped exports from this country 
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and hence restrained trade. The argument is met at once with the 
fact that our mousetrap manufacturer had no success in selling an 
American-made trap to the British. But even if this argument were 
not available, there is the further defense that no joint action, no 
contract, combination or conspiracy is involved. True, there is the 
subsidiary—a separate legal entity—but there is nothing in our postu- 
lated facts which would support the claim that parent and sub- 
sidiary propose to take any joint action in restraint of trade. The 
parent simply does not sell in England; it does not agree with anyone 
not to sell there. 

But now let us change our facts just a little. Let us suppose that 
the other fifty percent of the capital stock in the British mousetrap 
manufacturing subsidiary is owned by a British manufacturer of 
mousetraps: an inferior variety but nonetheless a mousetrap that 
efficiently catches mice. Is this fact alone enough to supply the 
requisite combination? In the absence of evidence that the combi- 
nation has restrained or intends to restrain American exports or 
imports, it is probably safe to conclude that there is no violation. 

Now let us add to our postulated facts this additional circumstance: 
the jointly-owned foreign subsidiary agrees with its American parent 
that it will not export any mousetraps from Britain to the United 
States. This makes our problem a good deal tougher and takes us 
into the penumbra in antitrust law. The purpose of and motives 
behind the agreement restricting imports would probably be relevant. 
Perhaps the restrictive agreement could be justified as the necessary 
quid pro quo for the delivery of the American company’s know-how 
to the British subsidiary. No American concern, it should be argued, 
should be expected to help create a child abroad to compete with 
the parent. Without the necessary know-how from the American 
parent, the British subsidiary could not have been formed and hence 
could not have engaged in any trade, in Britain or elsewhere. Such 
logic is suspect, however. Thus, it used to be argued that restrictions 
in domestic patent licenses were lawful because the patentee could 
have lawfully refused to grant a license at all. The Supreme Court 
has, of course, rejected that logic time and again.*° 

Recall Judge Hand’s opinion in the Alcoa case. He thought it 
was necessary for plaintiff to prove an intent to restrain United States 





30 E.g., United States v. Masonite Corp., 316 U.S. 265, at 277 (1942). 
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imports and that proof of this intent shifted the burden to defendants 
to prove that the agreement had no adverse effect on imports. But 
suppose plaintiff has no evidence of intent outside the agreement 
itself. Can the plaintiff, in attacking these agreements, invoke the 
rule that a person will be presumed to have intended the necessary 
consequences of his agreements?** Or does the plaintiff have to prove 
that the defendant specifically intended to reduce imports to the 
United States or otherwise affect them? The writer’s guess is that 
the plaintiff does not have to introduce independent evidence of 
the intent where the adverse effects of the agreement are demon- 
strated by its terms, and when at least one of the parties to the 
agreement is within the jurisdiction of a United States District Court. 
If this guess is correct, it may do violence to Judge Hand’s generaliza- 
tion in the Alcoa case. There he required the plaintiff to carry the 
burden on intent and the defendant on effects. 

There are few, if any, litigated cases which deal with the problem 
involved in our hypothetical mousetrap case. Hoe is the closest 
but it never reached trial. The facts in Timken are a far cry from 
our hypothetical case. Not only was there price-fixing in Timken 
but also each party agreed not to ship into the territories assigned 
to the others. In other words, world markets were divided. In our 
hypothetical case, the markets of only one party were restricted. 
Finally, in Timken, the findings of the district court on the intent 
of the parties played a heavy role. Thus, the late Judge Freed’s 
opinion repeatedly referred to defendant’s intent to avoid all compe- 
tition with British and French Timken and with others. The Supreme 
Court twice alluded to these particular findings in its six-page opinion. 

In our mousetrap case we have postulated no evidence on intent 
other than that which can be presumed from the bare facts as stated. 
From these facts, it does appear clear, of course, that the American 
mousetrap manufacturer intended to prevent its British subsidiary 
from using American know-how to compete in the United States. 
But the fact that a concern manifests an intent to eliminate some com- 
petition is not a dispositive fact. For example, if A sells B his factory, 
B may without unlawfully restraining trade require A to agree to 
refrain from competing with B by establishing another factory in an 
area perhaps as large as the United States for a period of years. 





31 United States v. Patten, 226 U.S. 525, at 543 (1913). 
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Such covenants are labeled “ancillary” to the lawful sale of a business. 
But we must be careful to avoid allowing the label, “ancillary,” to 
decide our mousetrap case. The plain truth is that we term an agree- 


ment “ancillary” only after we have decided for some other reason 
that it does not violate the Sherman Act. The same is true of the 
label, “joint venture.” Many unlawful combinations are joint ven- 


tures just as there are many joint ventures that are lawful combi- 
nations. 

In concluding this phase of our discussion, only three generaliza- 
tions appear to be assured: First, mere investment by United States 
corporations in the business of manufacturers or distributors located 
in foreign nations does not violate the antitrust laws. Second, agree- 
ments made here or abroad designed to effect restraints on exports 
from the United States or agreements which have that effect, will be 
tested by the same standards as would similar agreements restraining 
interstate commerce. Third, agreements made abroad solely by foreign 
nationals not intended to affect imports to the United States are 
probably immune from attack even though the participants can be 
“found” in the United States. Between these last two extremes lie 
types of business arrangements affecting our foreign commerce, the 
legality of which is still the subject of sharp debate. 


III. Revier 


We turn now to questions of relief. In the foreign commerce 
field the Antitrust Division has been well-nigh invincible in the Su- 
preme Court in establishing liability. With one exception,** there 
is no case adjudicated during the past thirty-five years or more in 
which the Supreme Court did not hold with the Government on the 
issues of liability in Sherman Act foreign commerce cases. The record 
is not as good on issues of relief. For example, in Timken the Su- 
preme Court was unable to muster a majority of the Justices sitting 
to uphold that portion of the district court’s decree which would 
have required Timken to divest itself of its capital stock interest in 
British and French Timken. The effect of this reversal on divestiture 
was to license American ‘limken to so increase its financial interests 


in the British and French companies to give it control. This license 


32 See note 7 supra 
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it promptly exercised. Thus Timken, with the blessing of a majority 
of the Justices sitting on the case, now controls its two erstwhile 
co-conspirators. Justice Jackson ended his dissenting opinion with 
these words: “I think this decision will restrain more trade than 
it will make free.” ** As it turned out, he was probably right but for 
the wrong reasons. 

A perplexing relief problem arises in foreign commerce cases when 
the defendant, having been an erstwhile competitor abroad, unlaw- 
fully agrees to cease competing there. The proverbial horse cannot 
be made to drink but only led to the trough; defendants, however, 
are sometimes required to drink. Thus, in the Timken** and Hoe** 
cases defendants were required to advertise abroad advising prospec- 
tive purchasers that they were prepared to sell their products in these 
countries,.and to accept orders from foreign purchasers. The decree 
in the Holophane case, goes further in requiring defendant to sell 
abroad. It is required to have available for sale sufficient quantities 
of glass “‘to meet reasonable anticipated foreign demand,” and to “use 
reasonable efforts . . . to promote’’ sales in the foreign countries 
formerly allocated to its co-conspirators. Beyond this, if a valid 
trademark prevents shipment of existing stocks abroad, then the de- 
fendant is required to “have available sufficient quantities of un- 
marked glass or glass marked with a new trademark to be distributed 
under a new trade name if necessary to meet reasonable anticipated 
foreign demand.” *° 

This case was argued last term in the Supreme Court. The Court 
unanimously affirmed the district court’s conclusion that defendant 
had violated the Sherman Act and all but one paragraph of the decre« 
which was affirmed only by an evenly divided Court.*? In the course 
of the argument, Government counsel was hard pressed by some of 
the Justices. Specifically, counsel was asked by the Chief Justice 
whether the Government interpreted the decree as requiring the de- 
fendant to use reasonable efforts to sell abroad, if in its best business 
judgment those efforts would be unwise. 


33 341 U.S. at 608 

34 Final judgment not printed 

35 CCH 1955 Trape Cases, par. 68215 
36 Jd. at par. 67679 

37 352 U.S. 903 (1956) 
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The Government chose to reply to this question by letter sent a 
day or two after the argument. The letter contained this lengthy 


sentence: 


“The Government believes that the reasonable efforts pro- 
vision in the judgment, may properly be interpreted as not re- 
quiring appellant to take any action which is clearly precluded 
by the exercise of sound business judgment, so long as the 
[district] court is satisfied that such judgment was not arrived 
at and not influenced by unlawful motives or purposes, i.e., 
motives or purposes related, directly or indirectly, to continuation 
of the prior violations of the antitrust laws specifically condemned 
and prohibited by the decree.” 


Since the judgment was affirmed, following the Government's 
letter, it is probably safe to assume that the decree will not be inter- 
oreted against defendant more strictly than the Government did in 
that letter. 

The Holophane decree posed another dilemma for the defendant 
which its counsel pressed in argument in the Supreme Court. Ap- 
parently, however, that argument did not impress at least the four 
members who voted for affirmance. Holophane argued that the 
decree required it to break a contract with the British company not 
to export to England. Even if invalid under American law, argued 
Holophane, the contract was enforceable under British law and, 
therefore, the decision required it to risk a suit in England either 
for breach of contract or for specific performance. 

The Government took the position in its Supreme Court brief 
that until Holophane made a showing in the district court that the 
contract with the British company was enforceable, would be enforced 
in Britain, and that this would subject it to financial liability, defen- 
dant’s attack on this provision of the decree was premature. Sufficient 
unto the day is the evil thereof, was the Government’s view. Thus 
far the evil day has not come; at least Holophane has not asked the 
district court to modify its decree. 

Even so, however, the possibility of a conflict of laws exists. But 


such conflicts have been rare. Yet there are those who, being opposed 
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to any application of the Sherman Act to acts done abroad, have 
greatly exaggerated the importance of these conflicts.** 


IV. CoNcLUSION 


To conclude, the reach of the antitrust laws in foreign commerce 
has been extended a long way since 1909 when Justice Holmes in 
the Banana case found it “rather startling” and “surprising” —his 
words—for a plaintiff to argue that acts done abroad can form the 
basis for a charge of violating the Sherman Act.*? We now find 
ourselves in an age in which a vast number of business arrangements 
made outside this country affect commerce in the United States. Yet, 
as we noted in our review of Judge Hand’s analysis in Alcoa, our 
courts have not yet gone the whole way by holding that acts done 
abroad concertedly which restrain our foreign commerce are in all 
circumstances subject to the Sherman Act. Judge Hand reminded us 
of “the limitations customarily observed by nations upon the exercise 
of their powers.” 

Equity’s capacity for flexibility reached full flower in fashioning 
antitrust decrees. The writer’s view is that it is at this point in the 
litigative process, rather than in deciding issues as to the Act’s sub- 
stantive reach, that caution is in order. A missionary zeal for anti- 
trust must co-exist with a decent respect for the contrary opinions 
of friendly foreign nations. We should avoid—at least until we have 
the sanction of a treaty—transforming the Sherman Act from a charter 
of liberty for American businessmen into an international economic 
crusade for free competitive enterprise. 





38 See Whitney, Anti-Trust Law and Foreign Commerce, reprinted from The 
Record of the Association of the Bar of the City of New York, Vol. 11, No. 3, March 
1956. 

39 American Banana Co. v. United Fruit Co., 213 U. S. 347, at 355 (1909). 

40 148 F. 2d at 443. 
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THE PERFORMING ARTS AND THE 
ANTI-TRUST LAWS* 


by 


Joserpn TauBMAN** 


In a sense, the Department of Justice has been America’s Ministry 
of Culture. Except for a recent nexus of the State Department with 
the American National Theatre and Academy for the presentation 
of artists abroad,’ the main connection of the federal government 
with the performing arts has been by way of the regulatory function 
of the antitrust laws. Is this adequate or even proper? Are the arts 
sui generis so as to merit separate treatment? If so, should there 
be new approaches, perhaps in the form of a Commission or De- 
partment of the Arts? It is proposed to explore some of these problems 
from the point of view of how the antitrust laws have impinged 
upon the performing arts. 

Unlike baseball,? the different media of entertainment have had 
little or no success in securing any exemption from the federal anti- 
trust laws. When the Supreme Court decided the Federal Baseball 
case* and held baseball not to be in interstate commerce, Keith v. 
Hart* went the other way with respect to vaudeville. Motion pictures 
were given short shrift on this argument by the Supreme Court in 
Binderup v. Pathé.® 

When the highest court wrestled with its exemption of the national 
sport in Toolson® and reaffirmed its position, it did not see fit to 





* Reprinted from XLIII Cornell L. Q. 428 (Spring, 1958). 
** Member, New York Bar. 

1 Edward R. Murrow’s filmed presentation of Marian Anderson’s visit to Asia on 
“See It Now” over CBS on December 30, 1957, was a visual example of the tremendous 
good-will America’s performing artists have encountered in this project. Newspaper 
stories have reported similar responses to other American performers. 

2 Toolson v. New York Yankees, Inc., 346 U. S. 356 (1953); Federal Baseball 
Club v. National League, 259 U. S. 200 (1922); cf. Radovich v. National Football 
League, 352 U. S. 445 (1957); United States v. International Boxing Club, 348 U. S. 
236 (1955). See Johnson, “Baseball, Professional Sports and the Antitrust Acts,” 2 
Antitrust Bull. 678 (1957). 

3 Federal Baseball Club v. National League, 259 U.S. 200 (1922). 

4 Hart v. Keith, 12 F. 2d 341 (2d Cir.), cert. denied, 273 U. S. 704 (1926) 

5 Binderup v. Pathé Exchange, 263 U.S. 291 (1923). 

6 Toolson vy. New York Yankees, Inc., 346 U. S. 356 (1953); cf. Radovich v. 
National Football League, 352 U. S. 445 (1957); United States v. International Boxing 
Club, 348 U.S. 236 (1955). 
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accord the theatre any such grace. In United States v. Shubert? 
it condemned the theatre to the controls of the Sherman Act and 
ended, once and for all, the expectations of at least one law review 
writer® that interstate commerce in antitrust suits was a problem to 
be resolved in entertainment. 

With respect to music, consent decrees by ASCAP and BMI 
in 1941° and by Columbia Artists Management, Inc. and National 
Concert Artists Corp. in 1955’ eliminated any possibility of arguing 
that they were intrastate. 

Superficially, it would appear that defendants sought to avoid 
all liability by a ruling that the particular sport or entertainment 
medium was not subject to the federal antitrust laws because it 
was not in interstate commerce.’? Assuming the defendants had 
prevailed, as they did in baseball, then plaintiffs might still sue 





7 United States v. Shubert, 348 U. S. 222 (1955). 

8 Reich, “The Entertainment Industry and the Anti-Trust Laws,” 20 So. Cal. L. 
Rev. 1 (1946). In 1946 Mr. Reich had good reason to feel that way. Despite Hart v. 
Keith (supra note 4), the 10th Circuit had held in 1934 that an entertainer in the 
Chatauqua Circuit was not in interstate commerce (Neugen v. Associated Chatauqua 
Co., 70 F. 2d 605. True, Ring v. Spina, 148 F. 2d 647 (2d Cir. 1945), held, at 651, 
“The Supreme Court has not hesitated to regard the distribution of motion picture 
films as interstate commerce; . . . and it may seem invidious to draw a different con- 
clusion as to a stage production.” However, a year later, Judge Leibell wrote in 
San Carlo Opera Co. v. Conley, 72 F. Supp. 825, 831 (S. D. N. Y. 1946), “In cases 
involving the performance of vaudeville acts the courts have held that contracts for 
personal services of the entertainers were not the subject of commerce even though the 
entertainers were required to go from state to state.” 

9 Consent decree in Civil Action No. 13-95, United States v. American Society of 
Composers, Authors, and Publishers, was entered in the District Court for the Southern 
District of New York on March 4, 1941. This was amended on March 14, 1950. Con- 
sent decree in Civil Action No. 459, United States v. Broadcast Music, Inc., in the 
District Court of Wisconsin, filed February 3, 1941, was modified on May 9, 1941. For 
text of the ASCAP decree as modified in 1950, and for the BMI consent decree, see 
Rothenberg, Copyright and Public Performance of Music 128, 148 (1954). See also, 
pp. 29-65 for discussion of BMI and ASCAP; and Warner, Radio and Television 
Rights (1953). Chapter XIII, The Music Industry—the ASCAP Story 323-455. 

10 Consent decrees in Civil Action No. 104-165, United States v. Columbia Artists 
Management, Inc., Community Concerts, Inc., National Concert and Artists Corpora- 
tion and Civic Concerts Service, Incorporated entered in the District Court for the 
Southern District of New York on October 20, 1955. 

These decrees are noteworthy because concert music is an area where non-profit 
organizations play important roles, viz., the audience associations in local communities 
serviced by Community Concerts, Inc. and Civic Concerts, Inc. and orchestral groups 
like the New York Philharmonic Society. 

11 See notes 2-8 supra. 
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them for violation of the state antitrust laws.** New York and Cali- 
fornia, for example, the leading centers of the entertainment industry, 
have antitrust laws, as do most states. The choice for such a plaintiff 
is not federal relief versus none at all. Rather, the quality of the 
relief offered by the Sherman and Clayton Acts is determinant. 
For example, a successful plaintiff in the federal courts can recover 
treble damages. Indeed, once damages are assessed, trebling is man- 
datory.’* In addition to costs, attorneys’ fees may be assessed,** while 
in California, on the other hand, the award of damages is only 
doubled.’** Also, a defendant in the federal courts may be sued in 
the state where he transacts business or may be found.’ The same 
defendant may not be amenable to process under state law. Another 
factor is that a district court’s decree extends to a defendant through- 
out the United States.’* A state court of equity may be confronted 
with questions of power and jurisdiction and due process in connection 
with its extraterritorial writs.’® 

Moreover, section 5 of the Clayton Act has provided a plaintiff 
with a built-in system advantageous to him. By virtue of 5(a), 
judgment by the Government in an antitrust suit of its own may 
be introduced as prima facie evidence against the same defendant 
in certain instances.’ Section 5(b) permits a tolling of the statute 





42 For example, the Donnelly Act in New York or the Cartwright Act in California. 
For analysis and provision of each state, see 2 CCH Trade Reg. Rep. (1956). 

13° 38 Stat. 731 (1914), 15 U. S. C. §15 (1952). “Any person who shall be injured 
in his business or property by reason of anything forbidden in the antitrust laws may 
sue therefor in any district court . . . and shall recover threefold the damages by him 
sustained, and the cost of suit, including a reasonable attorney’s fee.” This is §4 of 
the Clayton Act. 

14 Ibid. 

1S Cal. Bus. & Prof. Code §16750 (Deering 1951). 

16 38 Stat. 731 (1914), 15 U.S. C. §15 (1952), §4, Clayton Act. 

17 See, for example, the scope of the decrees entered in United States v. Paramount, 
Equity No. 87-273, in 1948, 1949, and 1950 and modifications thereof. The decrees 
were entered in the District Court for the Southern District of New York. 

18 See 1 Pomeroy, Equity Jurisprudence (Sth ed. 1941). 

19 38 Stat. 731 (1914), 15 U. S. C. §16 (1952). Prior to its amendment in 1955, 
effective January 7, 1956, §5(a) read: 

That a final judgment or decree hereafter rendered in any criminal prosecution 
or in any suit or proceeding in equity brought by or on behalf of the United 
States under the anti-trust laws to the effect that a defendant has violated said 
laws shall be prima facie evidence against such defendant in any suit or pro- 
ceeding brought by any other party against such defendant under said laws as 
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of limitations against such a defendant in favor of private plaintiffs 
during the pendency of a government suit.?® Local law may not be 
so felicitous.?* 


From the foregoing, one might conclude that a plaintiff would 
be ill advised to sue in the state courts for violation of its antitrust 
laws in entertainment. Moreover, considering the fact that radio 
and television are licensed and regulated by the Federal Communi- 
cations Commission,?* one might assume that a plaintiff would not 
even consider the state courts in those areas. Yet in 1957, a television 
station brought an action in the state courts for violation of Cali- 
fornia’s antitrust laws against other stations and numerous television 
film distributors.2* Defendants demurred on the ground that tele- 
vision is subject to the FCC and to the Sherman and Clayton Anti- 
trust Acts which preempt the field. The demurrer was sustained and 
the plaintiff is now appealing. Thus, just when the interstate com- 
merce issue has been laid to rest in the federal courts, with respect 
to entertainment, its converse has arisen in the state courts. May 
a party go into the state courts for relief when he and the defendants 
are concededly in interstate commerce? Or do the federal laws pre- 
empt antitrust relief in such a situation? The question has not arisen 





to all matters respecting which said judgment or decree would be an estoppel 
as between the parties thereto: Provided, This section shall not apply to con- 
sent judgments or decrees entered before any testimony has been taken: Pro- 
vided further, This section shall not apply to consent judgments or decrees 
rendered in criminal proceedings or suits in equity, now pending, in which the 
taking of testimony has been commenced but has not been concluded, provided 
such judgments or decrees are rendered before any further testimony is taken. 
20 38 Stat. 731 (1914), 15 U. S. C. §16 (1952). Prior to amendment effective 
January 7, 1956, what is now §5(b) was the second paragraph of §5 and read: 
Whenever any suit or proceeding in equity or criminal prosecution is instituted 
by the United States to prevent, restrain or punish violations of any of the anti- 
trust laws, the running of the statute of limitations in respect of each and every 
rirht of action arising under said laws and based in whole or in part on any 
matter complained of in said suit or proceeding shall be suspended during the 
pendency thereof. 
21 Section 5 of the Clayton Act does not appear to have a counterpart in state 
antitrust laws. 
22 Federal Communications Act of 1934, 47 U. S. C. 2807; National Broadcasting 
Co. v. United States, 319 U.S. 190 (1943). 
23 Standard Radio and Television Company v. Chronicle Publishing Company, No. 
103194, in the Superior Court of California in and for the County of Santa Clara. The . 
demurrer was sustained in an unpublished opinion dated November 8, 1957. 
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in the Supreme Court.** If the state court is sustained on appeal, 
that will end it; if not, state antitrust laws may become a factor 
in the entertainment industry. 

Whatever the future may bring, the play today is overwhelmingly 
federal. The cast includes the Department of Justice, which is em- 
powered to enforce the Sherman and Clayton Acts.?* Investigation 
is carried on by it to ascertain whether to institute an action, criminal 
or civil.2° Its Antitrust Division polices the antitrust laws, handling 
and processing complaints from private parties. Finally, it sees to 
it that district court decrees in government cases are enforced and, 
if necessary, secures contempt citations for wilful violations. In short, 
the role of the Department of Justice is law enforcement. 

Correlative to its role is that of the private plaintiff, whose actions 
are conceived of as an aid in “policing the antitrust laws.” 


Antitrust Regulation of the Performing Arts 


All of the performing arts, then, have come within the purview 
of the Sherman and Clayton Acts. As a practical matter, it means 
that the major components of show business are subject to federal 
regulation. The facts are that the Government has instituted antitrust 
actions against defendants in motion pictures, the theatre, music, 
and radio and television. 

However, it appears that only the motion picture industry fought 
such actions. After losing in the Supreme Court on interstate com- 
merce, the Shubert defendants signed a consent decree.27 ASCAP 
and BMI signed consent decrees without going to trial.2® So did the 
concert management defendants, Columbia Artists and National Con- 





24 This contention was raised by the defendants in their supplemental memorandum 
and does not appear to be controverted. 

25 26 Stat. 209 (1890), as amended, 36 Stat. 1167 (1911), 15 U. S. C. §4 (1952) 
autherizes the several district attorneys to institute proceedings in equity to restrain 
violations of the Sherman Act. To the same effect, 38 Stat. 736 (1914), 15 U. S. C. 
§25 (1952) with respect to the Clayton Act. : 

26 Sections 1 and 2 of the Sherman Act, 26 Stat. 209 (1890), as amended, 50 Stat. 
693 (1937), 15 U. S. C. §§$1, 2 (1952) provide that persons violating same may be 
deemed guilty of a misdemeanor punishable by fine up to $5,000 or imprisonment for 
one year, or both. 

27 United States v. Shubert, Civil Action No. 56-72, Consent decree entered in the 
District Court for the Southern District of New York, February 17, 1956, reported 
CCH Trade Reg. Rep. (1956 Trade Cas.) 68,272. 

28 See note 9 supra. 
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cert Artists Corp.2® A number of lawsuits involving the television 
industry are pending by the Government which have not yet gone 
to trial.*° 

By signing such consent decrees, these defendants have avoided 
the impact of section 5(a) of the Clayton Act which by its terms 
does not apply to consent decrees entered into before trial or before 
evidence is taken. Such decrees may not be used as prima facie 
evidence. Moreover, section 5(b) has little or no relevancy. Some 
courts have so construed section 5(a) to be read together with 
section 5(b),°* and in this case section 5(b) would not apply at 
all. In any event, consent decrees are usually entered rather early 
in the course of an action, so that little time is tolled under sec- 
tion 5(b). 

But one branch of the entertainment industry received the full 
impact of the antitrust laws by going to trial. It is proposed to explore 
this in the light of current developments to understand the meaning 
of the antitrust laws to the performing arts. 


United States v. Paramount—Cons piracy 


In July of 1938%? the Government brought an antitrust action 
against the five theatre-owning distribution companies: Paramount, 
Loew’s, Fox, Warners, and RKO, as well as three distribution com- 
panies not engaged in exhibition: Columbia, United Artists, and 
Universal. Some of their subsidiaries and individual officers and 
directors were joined. Except for United Artists, the other companies 
were also producers.** After reciting the history of the motion picture 





29 See note 10 supra. 

30 These include cases against distributors of motion pictures for televicion alleg- 
ing block booking and the suit by the government against Radio Corporation of America 
alleging conspiracy in connection with its acquisition of the Westinghouse station in 
Philadelphia. The latter was dismissed by Judge Kirkpatrick on January 10, 1958. 

31 Judge Murphy in Samuel Goldwyn Productions, Inc. v. Fox West Coast Theatres 
Corporation, 146 F. Supp. 905, 908 (D. C. Cal. 1956), stated: “. . . the two parts 
of §5 here in question are to be read together. See Sun Theatre Corp. v. RKO Pictures, 
213 F. 2d 284, 290 (7th Cir. 1954); Momand v. Universal Film Exchange, supra.” His 
reference was to Judge Wyzanski’s opinion in Momand vy. Universal Film Exchange, 43 
F. Supp. 996 (D. Mass. 1942), aff'd, 172 F. 2d 37 (ist Cir. 1948), cert. denied, 336 
U. S. 967 (1949). 

32 United States v. Paramount, Equity No. 87-273, was commenced by service of 
petition verified July 19, 1938, in the District Court for the Southern District of New 
York 

33 Jd. at 1-27 
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industry, the complaint then set forth facts tending to show vertical 
and horizontal integration. 

In the course of reciting specific wrongs, the complaint proceeded 
essentially upon two theories: (a) illegal contract and combination 
in restraint of trade, and (b) monopolization. The first was based 
on section | of the Sherman Act; the second, upon section 2 thereof.** 

On November 14, 1940, an amended complaint was filed and 
on November 20, 1940, a consent decree was signed by the theatre- 
owning defendants. In the amended complaint, no individuals were 
named as defendants. Presumably the complaint was so amended 
so that some of the defendants might sign the consent decree. 

In addition, the Government changed the theory of its complaint. 
Whereas the term, conspiracy, had appeared only incidentally in the 
1938 complaint and then virtually in haec verba with section 1 
of the Sherman Act,** in the amended complaint it assumed a pre- 
dominant position, with monopolization retreating into the back- 
ground.*® The gist of the amended complaint became conspiracy 





34 P. 83 of the petition contains a heading, “Offenses Charged.” At p. 84 the sub- 
heading is “(A) Monopoly of exhibition in first-run metropolitan theatres.” Para- 
graphs 183-85 thereunder speak of “monopolization.” At p. 88, the next sub-heading 
reads, “(B) Nationwide monopoly of exhibition by producer-exhibitor defendants.” 
Paragraphs 193, 194, 198 thereunder speak of “monopolization.” The next sub-heading 
at p. 95 reads, “(C) Monopoly of Production.” At p. 101 the next sub-heading is “(D) 
Trade practices imposed upon independent exhibitors” and at p. 108, “(E) Benefits, 
favors and advantages extended by the defendants to each other.” The offenses charged 
in (D) and (E) are more akin to contracts and combinations in restraint of trade 
than conspiracy. 

35 26 Stat. 209 (1890), as amended, 50 Stat. 693 (1937), 15 U. S. C. §1 (1952) 
reads in part: “Every contract, combination in the form of trust or otherwise, or 
conspiracy in restraint of trade . . . is hereby declared to be illegal.” On p. 83, for 
example, the petition refers to violations of the Sherman Act by “contracting, combin- 
ing and conspiring to restrain interstate trade and commerce.” 

36 In the amended and supplemental complaint, filed November 14, 1940, there is a 
heading, “VII. Offenses Charged,” with the following sub-headings: 

A. Conspiracies to unreasonably restrain and monopolize the production, dis- 
tribution and exhibition of motion pictures participated in by all of the distribu- 
tor defendants. 

B. Conspiracies to unreasonably restrain and monopolize the exhibition of 
motion pictures participated in by the producer-exhibitor defendants. 

C. Conspiracies to unreasonably restrain and monopolize the production of 
motion pictures participated in by the producer defendants. 

D. Combinations of which each producer-exhibitor defendant is a member 
which are illegal per se. 
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to violate the antitrust laws in violation of section 1. Why the drastic 
shift in the theory of the complaint? Since this was a civil action, 
the wrongs spelled out in section 1—“contract, combination, or con- 
spiracy . . . in restraint of trade,” and “monopolization” in section 2 
of the Sherman Act—must be considered as different and distinct 
categories of torts.5? 

It is submitted that this shift was suggested by the decision of the 
Supreme Court in Interstate Circuit v. United States** which was 
decided in February, 1939. The court adverted to a circular letter 
by the head of the Interstate Circuit in Texas to various officers 
of the distributors and explained its impact and their actions with 
respect thereto in the language of conspiracy. 

Conceptually, politically and statutorily, the Government had 
cogent reason to make this shift of emphasis in the complaint. To 
begin with, there can be a criminal conspiracy and also a civil one. 
The area encompassed may be that of crime or that of tort, or 
both. Burdick quotes the British definition formulated by the Com- 
missioners on Criminal Law in England in 1843, “The Crime of 
conspiracy consists in an agreement by two persons (not being 
husband and wife), or more than two persons, to commit a crime, 
or fraudulently or maliciously to injure or prejudice the public or 
any individual person.” * 

Corpus Juris Secundum defines civil conspiracy as “. . . a com- 
bination of two or more persons by concerted action to accomplish 
an unlawful purpose, to accomplish some purpose not in itself un- 
lawful by unlawful means.” ® This is virtually the definition adopted 
by the courts dealing with antitrust cases.** 


E. Illegal contracts between each distributor defendant and circuit theatres. 

F. Illegal coercion by each producer-exhibitor defendant. 

G. Illegal contracts made by each distributor defendant with exhibitors gener- 
ally. 





37 Strictly speaking, this may be a matter of classification and definition of torts. 
See Prosser, Torts §1 (2d ed. 1955). 

38 Interstate Circuit, Inc. v. United States, 306 U. S. 208 (1939). 

39 Burdick, “Conspiracy as a Crime and as a Tort,” 7 Colum. L. Rev. 229, 230 
(1907). 

40 15C.J.S., Conspiracy §1 at 996 (1939). 

41 United States vy. Addyston Pipe & Steel Co., 85 Fed. 271, 293 (6th Cir. 1898). 
Taft, J., affirmed, 175 U. S. 211 (1899), “A conspiracy is a combination of two or 
more persons to accomplish an unlawful end by lawful means or a lawful end by 
unlawful means.” 
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But the ancient writ of conspiracy as a civil action of the common 
law achieved rapid growth. By the time of passage of the Sherman 
Act, it embraced a wide field*® and its principles were far reaching.** 

Carson could write in 1887, “In some respects the crime is 
peculiar. Although compounded of the two elements of combination 
and attempt, it is made to consist in the intent, in an act of the 
mind, and the formation of this intent, by the interchange of 
thoughts, is made itself an overt act, done in pursuance of that 


interchange or agreement. . . . The fact of confederacy is the gist 
of the offense.” ** 
Stated another way, “. . . there must be a preconceived plan and 


unity of design and purpose for the common design is of the essence 
of the conspiracy.” ** An overt act in pursuance of the conspiracy 
is sufficient to establish liability. 

It is settled hornbook law that each conspirator is jointly and 
severally liable for all damage resulting from the conspiracy and that 
a person entering a conspiracy at a later date is liable for all acts, 
whether done before or after his entry, carried out in pursuance 
thereof.*” 

Thus the Government in 1940 utilized the notion of conspiracy 
which commended itself for its simplicity as a concept. Moreover, 
common design could be proved by inference, by circumstantial evi- 
dence as in Interstate. 

Secondly, the time was propitious. Historically, the term, “‘con- 
spiracy” was one of opprobrium. Conspirators against government 
and law and order could strike terror in any law abiding citizen. 
Historically, governments could rally popular support against con- 
spiracies. Whether or not this was in the minds of the framers of 
the amended complaint in the latter part of 1940, conspiracy was 
in the air. There was a war in Europe. In the spring of 1940, 





42 Carson, Law of Criminal Conspiracies and Agreements, As Found in the Ameri- 
can Cases 91 (1887). 

43 Ibid. “In Lord Coke’s day the law was limited to consultation and agreement 
between two or more, to appeal or indict falsely and maliciously.” Burdick 1 op. cit. 
supra note 39, at 231, “the principle . . . is very far reaching.” 

44 Carson, op. cit. supra note 42, at 92. 

45 15C.J.S., Conspiracy §2 at 996, 997 (1939). 

46 In order to recover under the antitrust laws, a private party plaintiff must 
prove conspiracy, an overt act in support thereof and damage. 

47 15 C. J.S., Conspiracy §§18-19 at 1028-30 (1939). 
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the Nazis had overrun Norway with the aid of a carefully conceived 
plan.** Plots and conspiracies of all kinds were in the air during 
these years of crisis. Should the amended complaint be used as a 
basis for trial, it charged what was essentially a dirty word, conspiracy. 

Coincidentally, the Sherman Act lent itself admirably to such a 
formulation. The Sherman Act was conceived in terms of the events 
of its day. Denominated an antitrust law, its purpose was to regulate 
trusts and other combinations in restraint of trade. The common 
law trust:was one of the main devices used for industrial concen- 
tration and control. The trust instrument represented a form of 
agreement as well as a compound enterprise. The term “contract” 
was broad enough to encompass the former and the term “com- 
bination,” the latter.4® A search of the debates in Congress reveals 
scarcely any consideration of the meaning and effect of the term 
“conspiracy.” 5° Perhaps the term was added to cover labor com- 
binations which, at that time, were considered in some circles as 
conspiracies. If so, it took the express exemption of labor unions 
from the antitrust laws by the passage of section 6 of the Clayton Act 
in 1914 to void that purpose.*? 

At any rate, it is noteworthy that Kales’ casebook and treatise 
of 1916 and 1918, respectively, used the phrase “contracts and 





48 Homeless German children who had been reared and fostered by Norwegian 
families after World War I returned in 1940 as tourists. With their intimate knowledge 
of the country, they were of inestimable value to the invasion of Norway. Indeed, 
1940 was the year of the realization of the plans for the invasion of Denmark and the 
Lowlands as well as the occupation of France. 

49 The term “combination” in business is also a term of art and is not necessarily 
co-terminous with its legal classification. See Haney, Business Organization and Combi- 
nation (3d ed. 1934), and Taubman, Joint Venture and Tax Classification 140 (1957). 

50 Bills and Debates in Congress Relating to Trusts, S. Doc. No. 147, 57th Cong., 
2d Sess. (1903). It is noteworthy that the bill as originally submitted by Senator 
Sherman did not contain the term “conspiracy.” When reported out by Senator 
Edmunds on April 2, 1890, it contained the present language. 

What is astonishing is the virtual absence of debate and even discussion with refer- 
ence to the term “conspiracy.” The committee reports merely reiterate the language of 
the bill but add nothing. In short, there is scant illumination as to Congressional 
intent. Perhaps the change was considered a matter of draftsmanship. 

51 Clayton Act, §6, 38 Stat. 731 (1914), 15 U. S. C. §17 (1952). “The labor of 
human beings is not a commodity or article of commerce . . . nor shall such organiza- 
tions . . . be held or construed to be illegal combinations or conspiracies in restraint of 
trade, under the antitrust laws.” 
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combinations” in his titles.5* The term “conspiracy” was not used. 
His treatise did not even index it. For that matter, Handler’s case- 
book, published in 1937, indexes the term “criminal conspiracy” 
directly, but not “conspiracy.” 5* Indeed, more recently, Mr. Handler 
opined, “For all practical purposes, ‘combination’ is synonymous with 
‘conspiracy.’ ” 5* 

Unfortunately, for all practical purposes, the distinction between 
the two has made a world of difference. Yet it appears that for a 
long time prior to United States v. Paramount, combination and 
conspiracy were treated as synonymous. When the shift in emphasis 
turned to conspiracy notions, its effects were somewhat obscured 
by semantics. 

The fact is that combination is not the same as conspiracy. Its 
connotations differ. Combination per se is neutral. It does not con- 
note illegality. By itself it means coming together for one purpose 
or another. Combination in restraint of trade does not sound crimi- 
nous. 

Conspiracy, on the other hand, is inherently unlawful, either 
in end or means. Because of its historical and political origins, it 
has overtones of moral turpitude. Burdick has defined moral turpi- 
tude as “an act of baseness, vileness or depravity in the private and 





52 Kales, Cases on Contracts and Combinations in Restraint of Trade (1916); Kales, 
Contracts and Combinations in Restraint of Trade (1918). Cf. Thornton, The Sherman 
Anti-Trust Act c. XI, Conspiracies (1913). This adds nothing other than common law 
rules. See Eastern States Lumber Ass’n v. United States, 234 U. S. 600, 612 (1914). 
“But it is said that in order to show a combination or conspiracy within the Sherman 
Act some agreement must be shown under which the concerted action is taken. It is 
elementary, however, that conspiracies are seldom capable of proof by direct testimony 
and may be inferred from the things actually done... .” 

53 Handler, Cases and Other Materials on Trade Regulations (1937). There is a 
cross reference under Criminal Conspiracy in this index to “See Sherman Anti-Trust 
Act.” Under Sherman Anti-Trust Act there is a reference to “Conspiracy in restraint of 
trade.” 

54 Handler, “An Anti-Trust Dictionary” 38, 40 in American Bar Association Sec- 
tion on Anti-Trust (1953). Professor Handler considered the meaning of Contract, 
Combination and Conspiracy. It is noteworthy that he rejected the concept of joint 
venture, stating, “ ‘Joint venture’ may be a label. But it can hardly be applied to 
every agreement or combination to restrain trade.” 

Yet one writer, Hale, “Joint Ventures: Collaborative Subsidiaries and the Anti-Trust 
Laws,” 42 Va. L. Rev. 927 (1956), considers joint ventures where entity A and entity 
B set up a new entity C. Cf. Taubman, op. cit. supra note 49, at 207-09 re joint 
venture corporate instrumentality doctrine. 
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social duties which a man owes to his fellow man or to society in 
general.” ** Looked at from the point of view of the state, con- 
spiracy is a heinous plotting to subvert, overthrow, or at least upset 
law and order. Conspiracy may become power, the power of shadow 
government. No state can or will tolerate it. 

Regulation of corporate combination by the state has been oper- 
ative in history since at least the Roman Empire.®® Conspiracy as a 
threat to the state can be analogized to infamia of Roman law. 
Burdick writes of the latter, “ . where a necessary witness to a 
legal transfer of property later refused to testify to such fact of trans- 
fer, he became thereafter ‘infamous,’ incapable of being a witness 
and unworthy to have testimony given by another in his own be- 
half. . . . In later days, the censors had great power in placing a 
stigma upon a Roman citizen’s reputation. . . . A note of censure 
was at times made against a name in the list of citizens, signifying 
that the individual was morally unfit or unworthy, by reason of his 
disgraceful conduct or occupation, to render service to the state.” 57 

Burdick adds: “Under our law, the term infamous may signify 
the mode of criminal punishment inflicted, or may refer to the fact 
that one is disqualified from testifying in a court of justice.” ** 

It is submitted that section 5(a) of the Clayton Act has the effect 
of rendering the antitrust laws into a statute of infamy. Its purpose 
was succinctly stated by President Wilson who, in a joint address 
to Congress on January 20, 1914, asked for legislation to assist the 
private litigant by use of the government resources during its antitrust 
suit.5® Congressional debates prior to passage of the Clayton Act 
indicated concern that introduction of a judgment obtained by the 





55 Burdick, Principles of Roman Law and Their Relation to Modern Law 210 
(1938). 

56 Taubman, op. cit. supra note 49, at 36, 47. 

57 Burdick, op. cit. supra note 55, at 208. 

58 Jd. at 210. 

59 I hope that we shall agree in giving private individuals who claim to have been 
injured by these processes the right to found their suits for redress upon the facts and 
judgments proved and entered in suits by the Government where the Government has 
upon its own initiative sued the combination complained of and won its suit and that 
the statute of limitations shall be suffered to run against such litigants only from the 
date of the conclusion of the Government’s action. It is not fair that the private 
litigant should be obliged to set up and establish again the facts which the Govern- 
ment has proved. He cannot afford, he has not the power, to make use of such 
processes of inquiry as the Government has command of. 51 Cong. Rec. 1,964 (1914). 
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Government in a later private action as conclusive evidence would 
be unconstitutional.°° The act as passed changed the phrase to 
prima facie evidence.®’ There is no doubt that a judgment obtained 
by the Government offered as conclusive evidence would have the 
effect of making the same defendant the equivalent of “disqualified 
from testifying in a court of justice.” ©? Even if the defendant could 
formerly testify in the second suit, it would be futile. Conclusive 
evidence of conspiracy rendered by offer of the prior judgment would 
be determinative. 

It is submitted that the statute as finally drawn does not materially 
lessen the effect. One characteristic of conspiracy is that the common 
law allows little or no defense to the charge other than denial and 
a finding of no conspiracy. True, a beneficiary of a conspiracy may 
not claim the benefits of it.°* But plaintiff's fraud in other matters 
or his unclean hands does not necessarily constitute a defense,®* 
although this may go to the matter of his credibility before a judge 
or jury. A plea of statute of limitations, on the other hand, is a 
technical defense based on the notion that causes of action should 
repose if not reduced to action within the time provided by law.® 


60 Mr. Webb, 51 Cong. Rec. 16,276 (1914), “The Senate struck out the word 
‘conclusive’ and asserted ‘prima facie.’ I doubt whether the Courts would have held 
the ‘conclusive’ provision was constitutional.” 

Mr. Reed, id. at 15,824, “I desired to have them made conclusive; but I doubted, 
and so the Attorney General’s office doubted, the ability to make them conclusive.” 
See, Stevens, The Clayton Act, The American Economic Review 49 (1915). 

61 Stevens, op. cit. supra note 60. “The original House measure had provided that 
a judgment in favor of the United States should be ‘conclusive’ evidence.” H. R. 
15657 was introduced by Representative Clayton on April 14, 1914. Section 5 thereof 
the judgment or decree would constitute . . . “conclusive evidence of the same facts, 
and be conclusive as to the same issues of law,” reported in Bills and Resolutions 
Relating to Trusts, Sixty-Third Congress, 1914. 

62 Burdick, op. cit. supra note 55, at 210. 

63 Goldwyn v. Fox West Coast, supra note 31. Judge Murphy stated, “Insofar as 
the government identified the ‘target area’ of the conspiracy . . ., it is clear Goldwyn 
was not within that ‘target area’; and indeed was charged with being a participant and 
beneficiary, to some extent at least, in the conspiracies, by reason of his affiliation with 
United Artists, one of the defendants in the Paramount case. .. .” 

64 For example, an exhibitor found to be falsifying gross receipts of a percentage 
rental engagement is no defense to his anti-trust suit. It may affect his credibility and 
be a set-off to the extent of the fraud, but it is no defense. 

65 The esoterics of the interplay of state statutes of limitations with §5 are remark- 
able to behold. Compare, Judge Ryan’s opinion in Leonia Amusement Corp. v. 
Loew’s, Inc., 117 F. Supp. 747 (S. D. N. Y. 1953), holding New York’s six-year statute 
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Assuming no defense other than a general denial, we have a 
situation in which section 5(a) provides a limited form of infamia. 
The defendant is rendered “infamous, incapable of being a witness 

. in his own behalf” until “a stigma” is placed upon its repu- 
tation. The Government has proven that the defendant was a con- 
spirator. If received as prima facie evidence, it is thereafter in- 
cumbent upon the defendant to offer evidence in rebuttal to dispel 
the prima facie case, which, without more might spell liability. True, 
there must be an overt act and damage to the plaintiff.°7 

But simply by a charge of conspiracy, a defendant is rendered 
virtually helpless. Instead of a presumption of innocence, section 5(a) 
acts as a presumption of guilt with the burden shifted to the de- 
fendant to prove innocence. 


United States v. Paramount—Trial and Tribulation 


In this context, the Government asked for a trial on the merits in 
United States v. Paramount.®* Although the original complaint was 
filed in 1938, trial commenced in 1945.®? A decree was entered by the 
three-man expediting court trying the case on December 31, 1946.7° 
This decree provided a system of arbitration but no divestiture. Many 





applied with the recent decision of Judge Levet in the same court, holding New York’s 
three-year statute applicable. Banana Distributors, Inc. v. United Fruit Co., decided 
December 6, 1957. The metaphysics of the federal courts’ interpreting constructions by 
state courts of state statutes of limitations should disappear after a few more years, 
once the full effect of §4b of the Clayton Act, effective January 7, 1956, is felt. This 
provides a four-year statute of limitations. 

66 Burdick, op. cit. supra note 55, at 208. 

67 Momand v. Universal, 43 F. Supp. 996, 1007 (D. Mass. 1942), aff’d, 172 F. 2d 
37 (ist Cir. 1948), cert. denied, 336 U. S. 967 (1949). . . . “standing alone a con- 
spiracy does not invade any private rights.” See also, Myers v. Shell Oil Co., 96 F. 
Supp. 670, 674 (S. D. Cal. 1951), Suckow Borax Mines Consol. v. Borax Consoli- 
dated, 185 F. 2d 196, 208 (9th Cir. 1950), “But private civil anti-trust actions are 
founded, not upon the mere existence of a conspiracy, but upon injuries which result 
from the commission of forbidden ‘overt acts’ by the conspirators.” 

68 This was done by the filing of an expediting certificate by the Attorney General 
of the United States Francis Biddle, on June 12, 1945 asking that a three-man ex- 
pediting court hear and determine the cause, Civil Action No. 87-273. 

69 The Government opened in October, 1945 and closing satements were heard in 
January, 1946. 

7® The opinion was handed down for the court by Judge Augustus N. Hand on 
June 11, 1946, 66 F. Supp. 323 (S. D. N. Y. 1946). Findings of Fact, Conclusions of 
Law and Decree, as amended February 3, 1947 are reported 70 F. Supp. 53 (S. D. N. Y. 


1947). 
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practices including block booking, blind selling, and fixing of admis- 
sion prices were declared illegal. Most important, findings of con- 
spiracy were made. Both sides appealed. On May 3, 1948, the 
Supreme Court handed down a decision remanding in part to as- 
certain whether divorce and divestiture of the theatres owned by the 
affiliated circuits should be decreed.7* On remand, the expediting 
court so found and so decreed.” The findings as to conspiracy 
found in the 1946 decree which the Supreme Court had affirmed 
were repeated in various decrees subsequent thereto.7* 

It is noteworthy that Justice Frankfurter dissented in part, ex- 
pressing fears about second-guessing the qualified expediting court.™* 

After the expediting court decision in 1946, Armstrong wrote: 
“Interstate expanded the definition of what constitutes a conspiracy. 
Concert of action towards a common end, not actual agreement so 
to act, was made the test.” 7* This statement aptly expresses the 
point that the notion of conspiracy was changing conceptually. Yet, 
writing for the majority, Mr. Justice Douglas referred to “proclivity 
to unlawful conduct” of these defendants.” This is the language of 
infamia, “a note of censure.” 77 





71 334 U.S. 131 (1948), opinion of Douglas, J.; See also, United States v. Griffiths, 
334 U. S. 100 and United States v. Schine Chain Theatres, Inc., 334 U. S. 110, all 
handed down on the same day, May 3, 1948. 

72 Opinion of Judge A. Hand, dated July 25, 1949, 85 F. Supp. 881 (S. D. N. Y. 
1949). 

73 As to the major defendants, Loew’s, Warners and Fox, on February 8, 1950, 
as to the minor defendants, Columbia, Universal and United Artists, on February 8, 
1950. RKO had entered into a consent decree on November 8, 1948 and Paramount, 
on March 3, 1949. 

74 334 U.S. 131 (1948), dissent in part of Justice Frankfurter, as to provisions 
for arbitration, at 179: 

The terms of the decree in this litigation amount, in effect, to the formulation 
of a regime for the future conduct of the movie industry. The terms of such a 
regime, within the scope of judicial oversight, are not to be derived from prece- 
dents in the law reports, nor, for that matter, from any other available reposi- 
tory of knowledge. Inescapably the terms must be derived from an assessment 
of conflicting interests, not quantitatively measurable, and a prophecy regarding 
the workings of untried remedies for dealing with disclosed evils so as to ad- 
vance most the comprehensive public interest. 

75 Armstrong, “The Sherman Act and the Movies,” 20 Temp. L. Q. 442, 451 
(1947), and Supplement, 26 Temp. L. Q. 1 (1952). 

76 334 U.S. at 147. 
77 Burdick, op. cit. supra note 55, at 208. 
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By this time, a new facet could come into play to heighten the pro- 
nouncement of damnation accorded by section 5(a). Not only could 
the decree be admitted as prima facie evidence in suits by private 
plaintiffs, but section 5(b) provided the force to reap the whirlwind. 
Section 5(b) provided for suspension of the statute of limitations in 
a suit by a private plaintiff during the pendency of a government 
action concerning the same matters complained of in whole or in 
part.”* 

This meant that the government action ceased pending from the 
date its action became final. When did United States v. Paramount 
cease to pend as to each defendant? Since there was no federal 
statute of limitations in the antitrust laws until January 7, 1956,7° 
state law had to be considered. With the increase of private plaintiff 
suits against these defendants post-United States v. Paramount, the 
problems of section 5(b) became metaphysical.” 

Law has its own logic, unless a statute be unconstitutional.** 
Despite a variety of interpretations and results, the fact remains that 
upon a finding of finality tolling the statute of limitations, a plaintiff 
could conceivably go back to 1938 and to the unexpired period of 
the statute of limitations prior thereto.** This means that a private 
party could bring an action in 1951 or 1952 and upon a finding 
of admissibility of United States v. Paramount, go back to at least 
1938, assuming that he had been in operation at that time, and 
recover treble damages and attorneys’ fees, with the presumption of 
guilt upon the defendants! 





78 See note 20 supra and Emich Motors Corp. v. General Motors Corp., 340 U. S. 
558 (1951). 

79 See note 65 supru. 

80 I] bid. 

81 The bench may distinguish in order to avoid creating bad precedents. But the 
sum total of statutes and judicial gloss has the logic that rules will be followed and 
enforced because they are law. Sometimes, repeal or unconstitutionality will reveal 
that logic of this sort is not always sense or in accord with reality. Law review 
writers may cavil at such rules as critics but until the rules are rescinded, they are 
generally enforced. 

82 See the chart entitled, “Chronology” in Leonia v. Loew’s, 117 F. Supp. 747, n. 
36 (S. D. N. Y. 1953), which sets forth the mathematical computations visually with 
respect to timeliness of suit in relation to tolling of the statute of limitations by the 
pendency of United States v. Paramount. The chart was prepared by defendants. 
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No wonder a law review writer in 1952 could state, “Movie cases 
comprise over 25% of the total private suits in the past eight years 
and the ratio is constantly rising.” * 


As a footnote thereto, he added, “Of the 367 private anti-trust 
suits (excluding patent litigation and counterclaims) pending in the 
United States District Courts in June, 1951, . . . 129 cases were 
pending against the movie industry . . . thus making the latest avail- 
able ratio of movie litigation to total private suits approximately 
3%." ™ 

Thanks to Interstate and Paramount, these plaintiffs had the bene- 
fit of having to prove a denatured conspiracy while, at the same time, 
the full impact of conspiracy as infamia was retained. If the punish- 
ment did not fit the tort, it did not matter. Any collective or con- 
certed action on the part of these defendants would henceforth be 
malum per se as conspiracy. For a while, it seemed that this broadened 
notion of conspiracy might spill out of the container of conspiracy 
and even engulf all parallel action. But in Theatre Enterprises, the 
Supreme Court drew the line. It refused to abandon the test of con- 
spiracy in favor of a finding that mere conscious parallelism, the 
coincidence of a number of competitors taking a similar course, 
constituted concerted action prohibited by the antitrust laws.®* In- 
ferences might be drawn from the similar responses, but proof of 
conspiracy must be adduced for liability.*° 

Timberg has panegyrized the Sherman Act as “. . . a theorem in 
constitutional law and sociology, as well as in trade regulation and 
economics.” 8? Such a view may be simplistic. Theorems in geome- 





83 Comment, “Anti-trust Enforcement by Private Parties: Analysis of Develop- 
ments in the Treble Damage Suit,” 61 Yale L. J. 1010, 1043 (1952). 

84 Jd. at 1043 n. 219. 

85 Theatre Enterprises, Inc. v. Paramount Film Distributing Corp., 346 U. S. 537, 
541 (1954). “But this court has never held that proof of parallel business behavior 
conclusively establishes agreement or, phrased differently, that such behavior itself 
constitutes a Sherman Act offense. Circumstantial evidence of consciously parallel 
behavior may have made heavy inroads into the traditional judicial attitude toward 
conspiracy; but ‘conscious parallelism’ has not yet read conspiracy out of the Sherman 
Act entirely.” 

86 Sorkin, “Conscious Parallelism,” 2 Antitrust Bull. 281 (1957); Note, “Conscious 
Parallelism, Fact or Fancy,” 3 Stan. L. Rev. 679 (1951). 

87 Timberg, “Divestiture as a Remedy Under the Anti-Trust Laws,” 19 Geo. Wash. 
L. Rev. 119, 143 (1950). 
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try and mathematics proceed from determinable known quantities to 
deduce the unknown. Statutory language assumes new meanings with 
judicial gloss read into it.** In this respect, Handler is correct that 
conspiracy is now synonymous with combination, subject to the 
commentary above.®® 

For, as Wharton indicated, with respect to criminal conspiracy, 
“Nor can we continue to accept the reasons by which this indefinite 
extension of conspiracy has been justified.” * According to Wharton, 
** |, . to extend indictable conspiracies so as to include cases where 
acts not in themselves indictable are attempted by concert, involving 
neither false statement nor concerted force, should be resolutely op- 
posed... . A distressing uncertainty will oppress the law. . . . No 
man can know in advance whether any enterprise in which he may 
engage may not in this way become subject to prosecution.” *" 

It is submitted that this has happened to the motion picture in- 
dustry. As applied, Mr. Timberg’s theorem has been simplistic.%? 
The approach has been in terms of black and white. The approach 
has been to think in terms of criminous villains and innocent victims 
to be protected. 

Actually highly organized independent groups were anxious to 
have such government proceedings brought.?* This does not mean 
that some of the findings by the Court were unjustified. Rather it 
means that in an industry characterized by sharp differences, one side 
was able to get the Government to act and at that, from the ex- 
hibitors’ point of view, imperfectly. When the theatre-owning de- 
fendants abandoned block-booking in the 1940 consent decree in 
favor of booking in blocks of five,** some of the exhibitor organiza- 








88 For example, the equation of conspiracy with concerted action. 

89 Handler, op. cit. supra note 54. 

90 2 Wharton, Criminal Law 1860 (12th ed. 1932). 

91 Id. at 1,85°¢. 

92 Timberg, op. cit. supra note 87. 

93 In this respect, the statements of Abram Myers, Chairman of the Board and 
General Counsel of Allied States Association of Motion Picture Exhibitors as reported 
in the trade papers are illuminating. 

94 Fox, Loew’s, Paramount, Warner’s, and RKO entered into a consent decree on 
November 20, 1940. Section VII thereof provided for licensing of film in groups of 
five. Columbia, Universal and United Artists were not parties to this decree. Columbia 
and Universal continued to license a season’s product. United Artists, not being a 
producer, did not license in groups, but sold picture by picture. See, Sturges, “Opera- 
tion of the Consent Decree in the Motion Picture Industry,” 51 Yale L. J. 1175 (1942). 
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tions lobbied successfully in the state legislatures to pass a block 
booking act, only to have it declared unconstitutional.®*® 

Actually, the exhibitors organizations succeeded in their avowed 
aim of divorce and divestiture. But the victory has been Pyrrhic. At 
the same time as the onslaught of government and exhibitor private 
party plaintiffs upon the motion picture distributors, television began 
to take its toll upon the motion picture industry. Thousands of 
theatres closed. Although the expansion of drive-in theatres kept the 
total number at a constant level, the full impact was yet to be 
felt. 

In the main, the distributors held back from offering their films to 
television when exhibition recovered somewhat with the aid of 3-D 
and wide-screen processes such as cinemascope.*? But the Govern- 
ment considered this to be a conspiracy in restraint of trade and in 
United States v. T. C. Fox®* endeavored to compel release of features 
to television. The Government lost in the district court.%? It did 
not appeal because by then, films were being released to TV and it 
felt it had achieved its purpose. In this action, some exhibitors were 
cast as co-conspirators.?© 





95 For example, North West Allied, the exhibitor organization in Minnesota, was 
instrumental in having the Minnesota legislature pass a statute in April, 1941, in 
derogation of the 1940 consent decree. The Minnesota statute provided for licensing 
of a season's product in larger groups. In effect, the exhibitors asked for and got 
“block booking.” Pending determination of the act’s constitutionality, the consenting 
defendants petitioned the district court for suspension of the “block of five” sections 
of the decree in Minnesota. The act was declared unconstitutional. Years later, based 
upon the decision in United: States v. Paramount, some of these Minnesota exhibitors 
sued and complained of block booking. 

96 See, Report of the Select Committee on Small Business, U. S. Senate, Problems 
of Independent Motion Picture Exhibitors, IV (D)—Number of Theatres at p. 38 
(1956). The figures are taken yearly from 1946-1955. Active 4-wall theatres declined 
from 18,719 in 1946 to 14,613 in 1955. Active drive-in theatres increased in the same 
period from 300 to 4,587. Totals: 1946—19,019; 1955—19,200. 

97 Over 4,000 theatres closed while television hit its stride in the interval. By 1953 
and 1954, theatrical exhibition picked up with 3-D and cinemascope. 

98 This action was commenced in 1952. United States v. Twentieth Century-Fox, 
in the District Court for the Southern District of California. 

99 137 F. Supp. 78 (S. D. Cal. 1955), opinion of Yankwich, J. 

100 Theatre Owners of America, Inc., an exhibitor organization which includes 
some of the larger circuits among its members, was named as a co-conspirator in the 
complaint. With equal logic, all exhibitor groups could have been so named since it 
was not to their interest to see features marketed on TV in competition with their 
theatres. Those conspired against in the theatre in turn conspired against TV! The 
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Thenceforth the troubles of the industry accelerated. Exhibitors 
were in competition with the best of prior years on TV," the one 
for a price, the other, for nothing."°* The changing pattern of 
summer upsurge did not materialize in 1957. In the same year, 
RKO ceased operations in domestic distribution.”°* By the end of 
1957, foreign television was making increasing inroads on exhibition 
abroad, which had hitherto been relatively unaffected by television 
as in the United States.’ 

To add to the woes of the industry, inflation increased the cost of 
production.*°* Program features were becoming unprofitable. Pro- 
ducers turned to expensive pictures, the multi-million dollar “block- 
busters,” °° to bring the people to the theatre. Emphasis turned 
increasingly to quality rather than quantity.'°’? This brought cries 
of anguish from the exhibitors that the product shortage was throttling 
the industry.2°* In response to agitation and applications for per- 
mitting divorced circuits to engage in production, the Department 
of Justice held hearings in October, 1957, with a view to determin- 
ing whether to permit same.?” 





government complaint showed flexibility in applying the conspiracy notion. But those 
tarred with the conspiracy brush are not that fortunate. The stigma does not erase 
but stays on to haunt. 

101 Except for United Artists, among the majors, the features sold to TV have not 
been post-1948. The performing unions have agreed to forego royalties on prior 
years and no agreement has been consummated for post-1948 films 

102 Viewing commercials is not an economic admission price. 

103 RKO continues to distribute films abroad. 

104 The ratio of foreign revenue of the film companies to domestic had climbed 
steadily in the post-war years so as to cushion some of the effects of the domestic 
decline 

105 A low budget picture is no longer one under $200,000. Those are rare. A low 
cost feature will cost upwards of $250,000 to produce. 

106 To name a few, “Around the World in 80 Days,” “Ten Commandments,” 
“Bridge on the River Kwai,” “Raintree County.” 

107 Paramount, Metro (producing arm of Loew’s), and Warners reduced their 
output. Program or second features were virtually eliminated. Columbia and Uni- 
versal continued to maintain their production. Recently, Fox returned to increased 
production of second features, but United Artists will produce more quality pictures 
and fewer supporting ones. 

108 Another criticism has been improper spacing by releasing the best pictures for 
the holidays or summer vacations to produce a feast or famine situation. 

109 The Department of Justice, as of this writing, has not yet rendered any opin- 
ion with respect to the matters heard and papers submitted on October 4, 1957. 
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The circle has now been completed. The heart of the govern- 
ment effort in United States v. Paramount was divorce of production 
and distribution from exhibition. Economic exigencies now compel 
the very proponents of divorce and divestiture to put Humpty- 
Dumpty together again."?? 

The Sherman Act is couched in terms of law, but its effects are 
economic. In theory and practice, it was conceived and has operated 
as the great restoration. Its norm is competition. Deviation from 
the norm is considered monopoly. Let monopoly be undone and com- 
petition restored and all is well. Competition in its classical form might 
then flourish. 

The Government proceeded on this theory in United States v. 
Paramount. Yet it grievously miscalculated. Perhaps it was misled by 
the disintegration of the Motion Picture Patents Company monopoly 
after the adjudication in 1918.'™' After this company was found to 
have violated the Sherman Act, it could not sustain its predominance; 
bereft of its monopolistic power, it passed out of existence. But its 
loss was not felt because it took place in a budding industry in full 
growth. 

But the common law concept based upon a dichotomy between 
pure competition and pure monopoly is even more unrealistic in a 
period of decline. At heart, we are perhaps all monopolists. Exhibi- 
tors, no matter how small, endeavor to build a circuit. The combina- 
tion means buying power. Some of the most vociferous opponents 
of the distributors had and still have important circuits.’ 

In this context, the mathematics of the Sherman Act is bound to 
constitute destruction of a defendant found liable in a government 
action. Theoretically, every exhibitor who was damaged as a result 
of the acts of the defendants could sue for treble damages. Indeed, 





110 The argument is that the divorced circuits should be permitted to enter pro- 
duction. However, since the Paramount consent decree of March 3, 1949 contained no 
such restriction, American Broadcasting-Paramount Theatres, Inc. has already com- 
menced production. 

111 United States v. Motion Picture Patents Company, 225 Fed. 800 (E. D. Pa. 
1915), appeal dismissed on stipulation, 247 U. S. 524 (1918). See, also, Upton Sinclair 
Presents William Fox (1933) and Bertrand, Evans, Blanchard, TNEC Rep. Monograph 
43, The Motion Picture Industry—A Pattern of Control (1941). 

112 E.g., Nathin Yamins, the Yamins Circuit in the Fall River-New Bedford, 
Mass. area; Truman Rembusch, the Rembusch Circuit in Indiana; Rube Shor, the Shor 
Circuit in Ohio; Benjamin Berger, the Berger Circuit in Minnesota 
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many exhibitors in their private party suits expressed such a realistic 
appreciation of the Sherman Act. Exhibitor A would sue the Para- 
mount defendants’** and name exhibitor B as conspiring exhibitor 
monopolist. Exhibitor B might sue the same distributors naming 
exhibitor C, and so on. Occasionally, exhibitor B would have the 
wit to reciprocate and charge exhibitor A with monopoly in the same 
suit by way of counterclaim or in a separate suit."** 

The hapless distributors’** might settle suit by exhibitor A only to 
be sued by exhibitor B because the settlement violated the antitrust 
laws."%* The reason is that the district courts are forums of law, not 
regulatory commissions. A settlement duly entered with the approval 
of the court is not binding upon third persons not party to the suit. 


The Limits of Judicial Regulation 


Therein lies the dilemma. The Department of Justice and the 
federal courts are not economic agencies. Their duties are to enforce 
the law. Neither is a soothsayer with powers of prediction as to the 
ultimate economic efiects of enforcement. The District Court for 
the Southern District of New York continues to regulate major facets 
of the affairs of the defendants bound by the various decrees in 
United States v. Paramount. Matters such as the operation of 
Cinerama by Stanley-Warner, Cinemiracle by National Theatres, 
acquisition of drive-ins by Loew’s, and many other matters are de- 





113° Not all eight distributor defendants are automatically named. One or more 
might not be sued “for giving the exhibitor what he wants.” Sometimes non-Paramount 
defendants, like Republic, Allied Artists (formerly called Monogram) and Buena Vista 
(the Disney distributing arm) are joined. 

114 In Esquire Theatre Company v. Loew’s, Incorporated, Civil Action No. 
57C10(1), pending in the District Court for the Eastern District of Missouri, Eastern 
Division, plaintiff joined the Franchon and Marco exhibitors as defendants. By way 
of counterclaim, the latter in turn alleged a conspiracy among the distributor defen- 
dants and the plaintiff ! . 

115 In a statement filed with the Subcommittee on the study of monopoly power 
of the committee of the judiciary, by Mr. Harry Brandt on H. R. 3408 in 1951, with 
respect to amending the antitrust laws by providing a three-year federal statute of 
limitations, there appears at p. 5, “No one has yet appeared to tell this Committee 
who has paid, is paying and will continue to pay the bill for all this industry litiga- 
tion.” He suggests it is paid in the last analysis by exhibitors in the form of increased 
film rentals. In the first analysis, the brunt is borne by distributors. 

116 See opinion of Judge Nordbye in Homewood Theatre, Inc. v. Loew’s, Inc., 110 
F. Supp. 398 (D. Minn. 1952). 
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termined from time to time. This federal court may be said to be 
an important factor in the motion picture industry. Indeed, virtually 
every antitrust suit which is lost by a defendant in the motion picture 
industry spawns a decree insofar as injunctive relief is asked." The 
effects of judicial regulation are felt in the same manner to the extent 
consent decrees are entered into. Music, concert and popular, 
theatre and motion pictures are bound to varying degrees by decrees. 
A defendant who resists successfully avoids judicial regulation. But 
the price of failure is fearful. Therefore it has been argued increas- 
ingly, of late, that the cause of this disparity, section 5 of the Clayton 
Act, violates due process and is unconstitutional."** In the mean- 
time, quiet submission to judicial regulation post-United States v. 
Paramount is infinitely wiser. 

The effect of all this upon the performing arts may be chaos. 
Salvation has been sought by some in “pay TV,” cable or other- 
wise.!?® Should it succeed, then free television might be confronted 
with the challenge now facing theatrical exhibition. Should free TV 
continue with unabated vigor in its present form, then the networks 
might be confronted with many of the charges leveled at the motion 
picture distributors, including vertical and horizontal integration, let 
alone the spectre of conspiracy.**° The Government has already 
commenced several antitrust actions in television.?*? 





117 Where the plaintiff's theatre is closed, injunctive relief is beside the point. 

118 This has been raised in a number of suits recently, but not determined, e.g., 
Congress Building Corporation v. Loew’s, Inc., Civil Action No. 50C1244, in the Dis- 
trict Court for the Northern District of Illinois, Eastern Division and Don George, 
Inc. v. Paramount Pictures, Civil Action No. 3050, in the District Court for the Western 
District of Louisiana, Shreveport Division. 

119 Experiments are now going on in Bartlesville, Oklahoma. Plans have been 
announced and preparations made on both coasts. In particular, the efforts of Skiatron, 
Inc., including negotiations with the San Francisco Giants and Los Angeles Dodgers 
have been in the news. 

120 See, The Television Inquiry, Staff Report, prepared for the Committee on 
Interstate and Foreign Commerce, U. S. Senate, dated June 26, 1957; Report of the 
Antitrust Subcommittee of the Committee on the Judiciary, House of Representatives 
on The Television Broadcasting Industry, dated March 13, 1957. “A good beginning 
point, evidence thus far suggests, is the striking similarity between TV industry struc- 
ture and that movie pattern condemned in Paramount.” Hansen, “Antitrust Activities 
in Television,” reprinted in 2 Antitrust Bull. 99, 107 (1956), prepared by him as 
Assistant Attorney General in charge of the Antitrust Division for delivery before the 
Antitrust Subcommittee of the House Judiciary Committee on September 14, 1956. 

121 See note 30 supra. See also, McDonough and Winslow, “The Motion Picture 
Industry: United States v. Oligopoly,” 1 Stan. L. Rev. 385 (1949). 
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What this may mean can be judged from the interrelationship 
of the performing arts and the central position of motion pictures 
therein. Playwrights and theatrical producers obtain important 
revenues from sale of motion picture rights. The same is true of 
authors and publishers. Music is written for the screen, performed 
by musicians for sound track recording, and music is popularized 
thereby. 

In addition, America’s preeminence in the many of the perform- 
ing arts is highlighted by world acceptance of its cinema. Hollywood 
has captured the imagination of the world. Its actors and actresses 
are renowned. Its films reach the remotest corners of the world. 

Can we afford a debacle of a collapse of the linchpin of the per- 
forming arts at home and abroad? Subsidy for the arts has been 
frowned upon as something foreign or alien to self-reliant Americans. 
Yet unheeding reliance upon the efficacy of the antitrust laws is 
not a panacea. If anything, as they now stand, they may extend 
to television the blows that have been given to motion pictures. 

It is ironic that in recent years motion pictures have been pro- 
duced more and more by independents. This did not result from 
any of the nostrums of antitrust enforcement. Production was ab- 
solved by the court in United States v. Paramount.’ Although 
not found to be a monopoly, it nonetheless became increasingly in- 
dependent, i.e., entrepreneurial.’** Independent production was not 
decreed by any court. The economics of production in a highly 
uncertain market made it feasible. 


Conclusion—Department and Tribunal of the Arts 


Perhaps a fresh look should be taken at the performing arts from 
several directions. It is difficult to understand why the film industry 
should enjoy its unique position of bearing the brunt of treble damage 
suits. As a palliative, Congress should consider amending the anti- 
trust laws to provide for single damages except for wilful violations.’** 





122 66 F. Supp. 323 (S. D. N. Y. 1946). 

123 Taubman, “Motion Picture Co-Production Deals and Theatrical Business Or- 
ganization,” 11 Tax L. Rev. 113, 303 (1956) and Taubman, op. cit. supra note 51, at 
cc. XI, XII. 

124 This was the view espoused by the Report of the Attorney General’s National 
Committee to Study the Antitrust Laws 378-80 (1955). For a contrary view, see Wham, 
“Antitrust Treble-Damage Suits: The Government’s Chief Aid in Enforcement.” 40 
A. B. A. J. 1061 (1954). 
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The present system is more than harsh—it is suicidal. America can- 
not afford this luxury. 

Secondly, positive measures should be considered to maintain and 
strengthen our leadership in the performing arts. A Secretary of the 
Arts is long overdue. On a small scale, the work of the American 
National Theatre and Academy abroad has shown what good-will 
our performers can bring. A Department of the Arts can set up 
certain objectives of utmost interest to the common weal and co- 
ordinate efforts at their realization. For example, it can lend official 
sanction to a movement for preservation, improvement, and con- 
struction of the nation’s theatres. It can enlist official support on 
state and municipal levels for such goals. It can set an example for 
other nations. For these problems will be world-wide as television 
makes inroads abroad. It can make a contribution along these lines 
in the United Nations and UNESCO. 

One can argue endlessly about what is art and what is entertain- 
ment.'*5 Such disputations are beside the point. The analogy of the 
demise of vaudeville is not apt. The physical plant of vaudeville, the 
theatres, were retained and transformed into motion picture palaces. 
Opportunity for vaudevillians appeared in other media, such as radio 
and motion pictures. 

What portends is a difference in kind. Skeptics will point to the 
renewed vigor of the record industry after its interment by radio. But 
will there be a record industry if home taping of recordings from 
broadcasts or records threatens the existence of all commercial re- 
cording ??*° 

A Department of the Arts must perforce look at the economic 
portents which law enforcement officials under the antitrust laws 
cannot freely do. It can furnish guidance to avoid the ravages of 
technology upon the performing arts. At the same time, it can 





125 See Brooks Atkinson’s article, “Who Wants What,” N. Y. Times, Jan. 5, 1958, 
§2, col. 1-2, in which he discusses the meaning of and differences between entertainment 
and art. It is assumed that the performing arts are broad enough to include both. 
This may be a pragmatic approach to students of esthetics, but perhaps the only 
practicable approach. 

126 See, Kupferman, “Rights in New Media,” 19 Law & Contemp. Prob. 172 (1954). 
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encourage nascent forms which appear on the scene, such as the 
summer festivals, theatres and the like.'*? 

American culture is coming of age. Regulation alone is insufficient. 
Perhaps the regulatory functions of the antitrust laws can be taken 
over by such a Department of the Arts. Adjudicatory functions can 
be vested in a Tribunal of the Arts with either an appellate board 
or appeals to the circuit courts.’7* Nobody has accused the Board of 
Tax Appeals or, as later named, the Tax Court, of bias in favor 
of government or taxpayer. This may avoid many of the recrimina- 
tions that have beset some phases of the entertainment industry.?*° 

Because art is life, new approaches of all sorts with vigor and 
imagination should be made. The time has come for a more rational 
ordering of the performing arts. 





127 Music festivals such as Tanglewood, Empire State, summer theatre under the 
tents, festivals of the arts such as in Boston, Mass., and Birmingham, Alabama, have 
scarcely been considered. 

128 As an administrative board, provisions for review would have to safeguard due 
process and constitutional rights. 

129 In the past, there have been bitter disputes over the efficacy of arbitration in 
the motion picture industry. Conciliation was recently put into effect as a voluntary 
means of handling grievances. It is too soon to determine whether it will work or not. 




















GOVERNMENT POLICY TOWARD COMPETITION 
AND PRIVATE PRICING* 


by 


Myron W. Watkins and Joer B. Dirtam** 


InpiRECT ErFrect oF GOVERNMENTAL MEASURES ON PRICING 


The subject of this paper is the influence that governmental 
measures of various types have on the pricing by privately owned 
and privately operated business units. The title is much too broad, 
of course, since it would encompass those measures which are de- 
signed to and usually do have a very great effect upon the general 
price level. We are not concerned here, however, with fiscal policy 
and money and banking policy or bank credit policy, all of which 
operate on the economy as a whole. Rather, the objective here is 
to examine and appraise those governmental measures that are 
directed toward the modification or control of price relationships. 
In other words, it is to review the effect of policies that help to 
determine the relationship of the prices for one commodity or one 
industry relative to those of others. The principal statute which 
operates in the fashion above described is the Sherman Act, but its 
influence is made more trenchant by amendments or supplements 
to that act in the Clayton Act and the Robinson-Patman Act. 


Pusiic WELFARE MEASURES AFFECTING PRICES 


By way of preliminary, it should be recognized that numerous 
measures other than antitrust operate, indirectly, in a similar 
fashion—such as those designed primarily to promote the public 
welfare or protect the consuming public in the purchase of particular 
commodities. Representative of this second group is the Pure Food, 
Drug, and Cosmetics Act of 1938. Another specimen of this type of 
legislation is the Packers and Stockyards Act of 1921 and the Meat 
Inspection Act of 1907. Still a third specimen of what we may call 
here public welfare legislation having an effect on prices is the 
Securities Exchange Act of 1934. In this instance the requirement of 





* Statement before Joint Economic Committee, U. S. Senate, March 31, 1958. 
** Cf. Boni, Watkins, Jason & Co., Inc., economic consultants. 
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full disclosure of facts regarding the securities offered for public sale 
manifestly has a direct bearing on the prices that can be obtained 
and at which securities will be offered to the public. 


In a somewhat similar fashion the Federal Trade Commission Act 
by prohibiting in section 5 the employment of “unfair methods of 
competition” in trade has the effect of making the price decisions of 
those who are offering commodities and services in interstate trade 
more realistic, one may say less fictitious. For it has been held in a 
great many cases that misrepresentation of goods or of their qualities 
or of their prices is violative of the Federal Trade Commission Act, 
section 5. For example, the offer of rabbit fur as Siberian mink, which 
is one species of unfair misrepresentation, has the tendency to afford 
the producers and manufacturers of genuine mink fur an opportunity 
to price their products at a level more in accord with the actual facts. 
They are protected from the competition of fraudulently represented 
goods. Thus they may set their prices with greater assurance that 
their own—genuine—products may be sold at a price conforming to 
their merits. Again, the offer of goods or services at an alleged radical 
discount from the “established price,” or “normal price,” has likewise 
been held actionable misrepresentation under the Federal Trade 
Commission Act, where the alleged markdown is a false and mislead- 
ing statement. 


The foregoing examples illustrate the wide scope of regulation un- 
der the prohibition of unfair methods of competition in section 5 of 
the Federal Trade Commission Act. But, of course, in many instances 
specific statutes have been adopted which have a similar effect on the 
marketing of particular commodities or services. Thus the Meat 
Inspection Act of 1907, the Naval Stores Act of 1923, the Caustic 
Poisons Act of 1927, and the Wool Labeling and Fur Labeling Acts 
of more recent years, as well as the amendment to the Pure Food and 
Drug Act that extended it to cosmetics in 1938, have a similar impact 
on prices through their interdiction of fraudulent misrepresentation 
and their requirement of full disclosure of contents or composition. 


It should be emphasized that none of these acts is designed to fix 
either the minimum or the maximum price that a private business en- 
terprise may charge for its wares. Rather, their effect on pricing is 
to afford protection to the honest and upright producers of the goods 
in question, against fraudulent imposition by unscrupulous competi- 
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tors. Thus under the Wool Labeling Act the manufacturer of genuine 
woolen products can price them without the danger of losing trade 
because of the invasion of his market by those who would sell their 
shoddy or falsely represented products as and for what they are not. 

Statutes of this kind prevent spurious goods from being marketed 
as the “real article.” As, of course, the only conceivable object of 
offering the spurious goods is ability to sell them at prices substantially 
below the “real article,” and thus draw trade away from the producers 
of the real article, the effect is to fortify the pricing of the genuine 
article in accordance with its merits. 

It would be impossible in a short exposition such as this to catalog 
all the different types of representation which have been outlawed 
under legislation for the protection of the public welfare. Perhaps 
the most common type of misrepresentation that gets into the official 
reports of the Federal Trade Commission and of the Food and Drug 
Administration is that in which claims are made of the efficacy of 
certain drugs or medicines to cure specific diseases or overcome certain 
physical handicaps. Eliminating from the market these specious 
claims of therapeutic potency clearly tends to protect the pricing of 
genuine remedies and professional services. 


Tue ROLE oF ANTITRUST IN PRICING 


Turning now to the principal governmental measure affecting price 
relationships indirectly, the significance in this respect of the anti- 
trust laws is primarily negative, and was originally entirely so. In 
other words, its implication was to determine how prices should not 
be fixed rather than to lay down a rule regarding how they should be 
fixed. Section 1 of the Sherman Act forbade the fixing of prices 
collusively. For two or more firms engaged in interstate commerce 
to agree upon prices that they should separately charge was deemed 
a conspiracy in restraint of trade. That rule has become so well 
established that it is now generally referred to as a per se violation 
of the Sherman Act for several competitors to agree upon prices. 
The two leading cases among hundreds that have established this 
doctrine are the Trenton Potteries case of 1927' and so-called Socony- 
Vacuum case of 1940.2 These cases with many others before and since 





U.S. v. Trenton Potteries Co,273U.S.392. 282 © 
U.S. v. Socony-Vacuum Oil Co., 310 U. S. 150. 


1 
2 
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have conclusively established that no matter how desperate may be 
the economic situation of an industry, and no matter how benevolent 
and public spirited may be the motives of the group agreeing upon a 
common method of determining prices, or of “tampering” with prices, 
any action of that sort is inexcusable under the law. Furthermore 
as the Masonite (1942),* the Gypsum (1948),* the Paramount 
(1948) ,5 and other post-1940 cases have established, this prohibition 
cannot be evaded by the use of patents (or copyrights). Thus, it is 
illegal for the patent holder to license several competing manufac- 
turers to “work” a patent or to produce a patented article—or compet- 
ing exhibitors to publish (“show”) a copyrighted picture—and au- 
thorizes them to sell the product solely upon specified terms. To the 
same effect is the Interstate Circuit case of 1939.° 


Like all rules this one has its exceptions—or at least nominal ex- 
ceptions. Two cases which appeared to countenance such a price- 
fixing arrangement were the Bement case of 19027 and the General 
Electric case of 1926.® While the rule those cases established has not 
been explicitly overruled, the decisions in the Gypsum (1948) and 
the Line Material (1948)° cases indicate that the Supreme Court 
has virtually abandoned the sanctioning of the use of patents to 
establish uniform prices in an industry. Perhaps the best exposition 
of the prevailing doctrine is to be found in Justice Douglas’ concur- 
ring opinion in the Line Material case. He urged that the General 
Electric decision be overruled. But while a majority of the Court 
declined to take that stand they did invalidate the industrywide 
control of prices through patent licensing in that case. Referring 
to the General Electric decision, Justice Douglas declared that it: 


“sustained a price-fixing provision of a license to make and vend 
the patented invention . . . In that manner, the Court saddled 
the economy with a vicious monopoly. In the first place, this 
form of price fixing underwrites the high-cost producer . 





U.S. v. Masonite Corp., 316 U.S. 265. 

U.S. v. U.S. Gypsum Co., 333 U. S. 364. 
U.S. v. Paramount Pictures, 334 U.S. 131. 
Interstate Circuit v. U. S., 306 U. S. 208. 
Bement v. National Harrow Co., 186 U.S. 70. 
U. S. v. General Electric Co., 272 U. S. 476. 
U. S. v. Line Material Co., 333 U. S. 287. 
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It is said in reply that he, the patentee, has that monopoly 
anyway ... That is true. But what he gets by the price-fixing 
agreement with his competitors is much more than that. He 
then gets not a benefit inherent in the right of exclusion but a 
benefit which flows from suppression of competition by com- 
bination with his competitors . . 

Price fixing in any form is perhaps the most powerful of all 
inducements for abandonment of competition. It offers security 
and stability . . . It promises high profits. It is therefore one 
of the most effective devices to regiment all industries . . . The 
prices charged by the regimented industry are determined not 
by representatives of the public, as in the case of electric, water, 
and gas rates, but by private parties who incline to charge all 
the traffic will bear.” ?° 


So severe is the judicial attitude toward such price fixing through 
patent pooling arrangements that in the United States Pipe and 
Foundry case™ the Department of Justice was enabled to negotiate 
a consent decree which required that the patents involved should 
be forfeited, i.c., dedicated to the public. Moreover, a similar result 
has been reached in a number of other cases, including the leading 
one on this point: Morton Salt Co. v. Supfiger (1942). The 
United States Pipe and Foundry consent decree went even further. 
It required forfeiture of the leased machines in the possession of the 
patent licensees. To similar effect was the consent decree in the 
Sand Spun Patents case,** but that decree also included a provision 
forbidding the exaction by the patent holder from the manufacturing 
licensee of: 


“a greater per tonnage or any other per unit royalty on any 
quantity of pipe produced than is provided for any smaller quan- 
tity.” (Italics supplied.) ** 





10 Commerce Clearing House, Inc., Trade Cases, 1948-49, pp. 62, 289-290. 

11 U.S. v. United States Pipe and Foundry Co., Civil Action No. 10772, in U. S. 
District Court for the District of New Jersey, consent decree entered July 21, 1948. 

12 Morton Salt Co. v. Suppiger, 314 U.S. 488. 

13 U.S. v. Sand Spun Patents Corp., District Court of New Jersey, Civil Action No. 
124-49, filed July 22, 1949. 

14 Commerce Clearing House, Inc., Trade Cases, 1948-49, p. 63, 353. 
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This provision is aimed, of course, not so much at price discrimination 
as at support of the primary objective of the patent pool, viz., to 
limit supply and thereby help to uphold an agreed price level. 

To the foregoing brief sketch of the development and implications 
of the antitrust rule forbidding collusive price fixing, two apparent 
exceptions may be noted. First, during a limited period traders have 
been permitted to fix prices under special circumstances. In the 
Chicago Board of Trade case (1918)** the establishment by joint 
action of the board’s members of a rule requiring prices at the con- 
clusion of one trading session to be adhered to in all transactions 
occurring between the close of one session and the opening of an- 
other was upheld. Similarly, in the Investment Bankers’ case’® the 
establishment by concerted action of a price minimum during the 
period of distribution of a new issue of securities was sustained. 
These two cases represent in effect a special application of the rule 
of reason in this matter of price fixing. Secondly, under the abnormal 
economic conditions that prevailed during the great depression in 
the thirties, the Supreme Court was prevailed upon to give its ap- 
proval to a joint selling agency organized by the producers of a 
substantial part of the bituminous coal mined in the Appalachian 
region. The result of the joint sales agency would undoubtedly have 
been, had the project been carried out, to establish a single or uni- 
forin price—or, at any rate, price scale—on the product. Whether 
this decision, reflecting as it did a quite extraordinary emergency, 
would be followed in normal times is at least questionable. Aside 
from these two exceptions the per se doctrine applies to price-fixing 
combinations under all circumstances. 

Judged from the standpoint of business practice, this rigid pro- 
hibition of price-fixing arrangements, agreements, or combinations, 
might be considered to have had some effect in the development 
of pricing methods in three different directions. 

In the first place, there can be little doubt that price leadership 
has been fostered by the growing awareness among businessmen 
that they cannot overtly agree upon prices without risking legal 
penalties. The practice of price leadership appears to be fairly wide- 





15 Chicago Board of Trade v. U. S., 246 U. S. 231. 
16 U.S. v. Morgan, Civil No. 43-757, District Court of the U. S. Southern District 
of New York. 
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spread. It signifies merely that one of the members of an industry, 
usually the largest unit in the trade, will fix prices independently 
and other members of the industry more or less informally, but 
nonetheless rigorously, adhere to the prices or price schedules thus 
established. The existence of such leadership in the steel industry 
was, in effect, conceded by the testimony of President Eugene G. 
Grace of the Bethlehem Steel Corp. before the Temporary National 
Economic Committee.’* Likewise, for many years the American 
Woolen Co. set its prices on woolen goods at the beginning of each 
season, and by and large those prices were followed by its com- 
petitors. This situation was explicitly recognized in trade papers 
for a long while and though this particular arrangement appears 
to have disappeared with the subsidence of the prosperity and in- 
fluence of American Woolen, there is reason to believe that similar 
situations are not uncommon in other industries. 

In the second place, product differentiation through the utilization 
of trademarks and trade names to distinguish products that are 
essentially identical has become so well recognized a business practice 
as by now to pass almost unnoticed. The significance of product 
differentiation is that it enables the producer of an allegedly unique 
article to charge a price that is relatively independent of—i.e., vir- 
tually exempt from the patronage pulling power of the lower— 
prices at which substitute articles can be purchased. The substitutes 
may be equally suitable for the purpose for which they, as well as 
the allegedly unique article, are designed and may serve the con- 
sumer equally well. But if, through advertising, the consumer can 
be induced to believe that the trademarked article of one producer 
is superior to those of the producers of substitutes, then the product 
thus differentiated comes to occupy, in effect, a market all by itself. 
In other words, the producer of the trademark and differentiated 
product has a monopoly, to that extent. Yet the general policy 
of protecting the goodwill embodied in trade names and trade- 
marks permits this means of escape from the Sherman Act pro- 
hibition of price fixing. From the practical standpoint it may be a 
very effective way to divide up the market among the several pro- 





17 Investigation of Concentration of Economic Power, hearings before the Tempo- 
rary National Economic Committee, pt. 19, November 6-10, 1939, p. 10592. 
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ducers, each with his own differentiated product being relatively 
freed of competition. 

In the third place, the prohibition of overt price fixing by collusion, 
or conspiracy in restraint of trade, has no doubt contributed in some 
measure to the development of what may be best described as price- 
conventional, or tradewide-customary, formulas. The best known 
type of such price formulas is that embodied in a basing-point 
system. If all the producers of a given commodity agree to sell 
their product as if it was produced at a single point, as was once 
the case under the Pittsburgh-plus system in the steel industry, or 
at 1 of 3 or 4 basing points (multiple-basing-point system), the form 
into which the Pittsburgh-plus system eventually evolved, and buyers 
are required to pay the freight rate by rail from the basing point to 
the point of delivery, it means that all the buyers—or at least all those 
in a given region—will be charged an identical price from whomsoever 
they purchase the product. 

The basing-point system was finally outlawed, as an industry- 
wide pricing convention, in the Cement Institute case. There has 
been much discussion regarding whether it required all manufacturers 
to sell their products f.o.b. point of production. It is generally recog- 
nized now that no such broad condemnation was wrought by the 
Cement Institute case, notwithstanding the 44 decision of the 
Supreme Court in the Clayton Mark (Triangle Conduit & Cable) 
case,’® thereby sustaining a Commission finding and a lower court 
ruling that individual use of a basing-point system constitutes an 
unfair method of competition. What the Cement Institute case did 
condemn, and what the courts have consistently interpreted it as 
condemning, as, for example, in the Staley and the Corn Products 
Refining cases, was the concerted use of arbitrary and artificial 
basing points and the quotation of identical delivered prices, through 
the use, in common, of an identical “freight rate book,’ without 
affording customers the opportunity to buy f.o.b. under any cir- 
cumstances. The systems that the Supreme Court has condemned 
have all been of a pattern that eliminated the possibility of a cus- 
tomer gaining any advantages, in the way of lower transportation 
costs, by accepting delivery, or taking delivery, at the manufacturing 
plant by barge or truck and paying the transportation charges them- 





18 Triangle Conduit & Cable Co. v. FTC, 69 Sup. Ct. 491 (1949). 
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selves incurred on such alternative transport media. (Nevertheless, 
Mr. Homer, president of Bethlehem Steel, testified before the Senate 
Subcommittee on Antitrust and Monopoly in 1957 that he could 
quote a competitive delivered price, but that his f.o.b. mill price 
had to be always identical to all customers.’® ) 

It is apparent thus that the practical implications of the rule 
against the use of a basing-point price formula are still indeterminate. 
This is even more true with regard to other formulas such as those 
providing for freight equalization or for the zoning of sales territory. 
The latter, in particular, appears still to be used widely in many 
industries without as yet evoking antitrust prosecution. Yet from the 
standpoint of theory there can be no doubt that it results in discrimi- 
nation, no less damaging to some customers than that inflicted by 
single or multiple basing-point systems. 

It was against this very evil, price discrimination, that the Robin- 
son-Patman Act amending the Clayton Act was aimed. In many 
cases its prohibitions appear to have been judicially interpreted to 
encompass not only price discrimination but price differentiation— 
which may itself be a manifestation of competition, and in fact fre- 
quently is, rather than of its suppression. Furthermore, the appli- 
cation of the act as it has developed administratively and judicially 
contains a per se doctrine with respect to the grant of a discount 
to buyers, or to any intermediary firm in which the buyer may have 
an interest. 

However, the several qualifying clauses incorporated in the statute 
have saved it from the more economically debilitating effects it 
might otherwise have had. And for this salutary outcome the courts, 
rather than the Federal Trade Commission, are primarily responsible. 
Foremost among the effective qualifying provisions is that exempting 
price differences originating in an effort to “meet competition” and 
designed to that end. In the Standard Oil of Indiana case (1951 
and 1958)? the position originally taken by the Commission, if 
sustained, would have virtually annulled the exemption. Under ju- 





19 “Mr. Homer. Under the Robinson-Patman Act, we are required to quote the 
same price to everyone on the same product.” Administered Prices, hearings be- 
fore the Subcommittee on Antitrust and Monopoly, 1957, pt. II, p. 617. 

20 Standard Oil Co. of Indiana v. FTC, 340 U. S. 231 (1951), and FTC v. Standard 
Oil Co., U. S. Supreme Court, Commerce Clearing House, Inc., 1958 Trade Cases, pp. 
73671-73677. 
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dicial review the decisions in that long-drawn-out proceeding sus- 
tained the company’s contention that it granted the discounts to 
meet specific competitive offers and rejected the Commission’s alle- 
gation that the discrimination was part of an industry pattern. But, 
the decision raises, without resolving, other difficult questions of 
the effect on business price policy of antitrust. While the original 
FTC position would, in effect, never have permitted discrimination 
to meet competition, the Supreme Court will apparently allow dis- 
crimination by a giant seller to meet the nondiscriminatory lower 
price of a tiny competitor. Since it is apparently permitted to meet 
local competition on a discriminatory basis, a large company now 
wields a powerful weapon against small rivals who might contemplate 
undercutting it. It is possible, therefore, that the Standard of In- 
diana decision may lead to greater rather than less price stability. 

It is not so clear that the privilege of selling at different prices 
to different customers because of differences in the cost of manu- 
facture, transportation, and delivery of the products has not been 
limited. The problems of cost allocation are so intricate that it is 
virtually impossible to establish a clear justification for price dif- 
ferences on this basis. However, this has been accomplished in 2 or 3 
cases, most notably in the Standard Brands case.*" Likewise, the 
privilege of quoting different prices because of differences in the 
grade or quality of goods delivered has been formally preserved, 
but whether administrative and judicial application of this qualify- 
ing clause will narrow the limits of the privilege remains to be seen. 

In estimating the practical effect of the antitrust laws, and par- 
ticularly of the Robinson-Patman Act, on actual business pricing 
policies, it may be suggested that it would be an intriguing study 
and a promising source of enlightenment to businessmen as well as 
students and administrators if a thorough survey were made of the 
experience of purchasing agents. After all, these are the men who 
come into direct contact with the pricing policies of their suppliers. 
A thorough investigation of the actual impact of the Robinson- 
Patman Act restrictions on pricing, as observed by purchasing agents 
operating in a wide array of product markets—as most of them do— 
should prove extremely fruitful. 





21 FTC vy. Standard Brands, Inc., 189 F. 2d 510 (1951). 
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Much the same indefinite conclusion must be recorded with 
respect to the practical significance of the Robinson-Patman Act 
authorization for the establishment of quantity or volume discounts 
in absolute terms. The only area in which the Federal Trade Com- 
mission has acted to effectuate this legislative policy is the rubber 
tire industry. How far its administrative determination of the per- 
missible limits of volume discounting may be upheld by the courts 
it is useless to speculate. It is significant, however, that the judicial 
attitude evinced in the Morton Salt case (1948)? toward such a 
standard of pricing gives little assurance of a realistic approach to 
the problem. The price difference for quantity sales, even for cumu- 
lative quantity discounts, in the Morton Salt case was extremely 
narrow. In that instance, the Supreme Court held that a discount 
of 10 cents per case, or of what amounted to one-half cent per 
conventional package of table salt, on carload purchases compared 
with the prices quoted to all buyers on less than carload purchases 
was discriminatory and violative of the Robinson-Patman Act. On 
this phase of the disposition of the case Justice Jackson registered a 
strong dissent. As he stated: 


“the discount is so small in proportion to price . . . that I should 
think it farfetched even to find it reasonably possible that com- 
petition would be substantially affected.” ?* (Italics in original.) 


He noted that: 


“the evidence is that less than one-tenth of 1 percent of the 
respondent’s total salt business fails to get the benefit of this 
carload-lot discount—” 


and added: 


“the Court uses overtones of hostility to all quantity discounts, 
which I do not find in the act, but they are translated into a rule 
which is fatal to any discount the Commission sees fit to attack 
. . . The law of this case, in a nutshell, is that no quantity dis- 
count is valid if the Commission chooses to say it is not.”’ ** 





22 FTC v. Morton Salt Co., 334 U.S. 37. 
23 Commerce Clearing House, Inc., Trade Cases, 1948-49, pp. 62475-62476. 
24 Ibid. 
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It would appear, thus, in summary, that pricing discretion has 
been rather severely, and it appears in some respects unnecessarily, 
limited by the administrative application and adjudication of the 
Robinson-Patman Act. However, it must be recognized also that 
the application of the act has undoubtedly had a tendency to make 
business concerns more cautious in differentiating prices to different 


buyers, whether based on differences in the quality of the product, 
in the relative costs of manufacture and delivery, or in the condition 
of the market. So far so good. It must be recognized, however, 
that this caution is not something entirely new and unprecedented. 
Prior to the enactment of the Robinson-Patman Act, it had long 
been recognized, both in the courts and in ordinary business trans- 
actions, that price discrimination was something more than price 
differentiation. Price discrimination meant an invidious, that is to 
say a groundless, distinction motivated by some prejudice against 
one buyer or in favor of another. It represented, in short, undue and 
unjustifiable differentiation in the treatment of various customers. 
It would appear sound public policy to preserve that vital distinction. 


RELATION OF CONSENT DECREES TO PRICING 


We turn now to a sphere of governmental intervention in the 
marketing behavior of business enterprise that is based on the antitrust 
laws, taken collectively, yet is not technically sanctioned by those 
laws, to wit, the consent decree. 

The settlement of antitrust cases by consent decrees has had a 
prodigious growth in recent years. The license it opens up to Gov- 
ernment officials in prescribing the rules of business conduct is ex- 
traordinarily wide. The consent decree is a device for avoiding 
litigation, as the name implies. Litigation costs are heavy, and if 
the final outcome of an antitrust case goes against the defendant 
or respondent, it often has an extraordinarily adverse effect upon the 
victim’s public relations. Accordingly, there is strong motive for 
seeking a settlement by consent. To obtain such a settlement, con- 
cessions are made on both sides usually, but especially on the side 
of the defendant. 

It has often been pointed out that another factor which greatly 
magnifies the incentive for a defendant to “settle” an antitrust case 
by consent is the circumstance that, while the provisions of the 
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decree may be comparatively onerous, it enables the defendant to 
escape the risk of having the outcome held against him in the event 
of a treble damage suit by private parties subsequent to the settle- 
ment. Since the Paramount case (1948), for example, there have 
been literally scores of treble suits instituted against the defendants, 
and in a great many instances the plaintiffs have collected substan- 
tial sums from the motion-picture companies involved. The obvious 
explanation of this deluge of litigation is, in large part, that the 
ruling, adverse to the defendants, in the Paramount case was avail- 
able to the treble-damage suit plaintiffs (i.e., disaffected exhibitors) 
as prima facie evidence of the violations of the antitrust laws they 
were charging. On the other hand, the fact that a company has 
accepted a consent decree does not expose it thereby to the risk 
of having the activities on which the consent decree is based used 
as prima facie evidence of the imposition of injury on any private 
party, either competitor or customer. 

For both the foregoing reasons, then, the consent decree has 
become a very popular method of disposing of antitrust cases. There 
is nothing wrong with that per se. What is questionable is the utili- 
zation of this leverage that is inherent in the position of the prosecutor 
in such proceedings to obtain what is, in some instances, a continuous 
supervision of the pricing and other minute details of the defendants’ 
business practices. 

The enormous scope and wide discretion that has been assumed 
by the Department of Justice in framing consent decrees in late 
years can only be illustrated here. It is a matter that is not well 
understood by the public generally and certainly deserves a most 
exhaustive investigation and scrutiny by some disinterested professional 
group. Take, for instance, the decree against United Fruit Co. 
which was entered as late as February 4, 1958.25 This decree did 
not stop with forbidding United to acquire additional banana im- 
porting companies and requiring it to conform to well-established 
rules with respect to its relations with other banana importing com- 
panies. It went far beyond these measures that are clearly appro- 
priate to the restoration and maintenance of competition in the trade. 





25 U.S. v. United Fruit Co., U. S. District Court for the Eastern District of Louisi- 
ana, Civil Action No. 4560, Commerce Clearing House, Inc., 1958 Trade Cases, pp. 
73790-73801. 
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An example of the clearly appropriate type of provision is that 
which forbids United “to restrict, limit, or prevent the importation 
of bananas into the United States.” © To this provision are added, 


however, several qualifying clauses. One of them stipulates that: 


“United may include in any contract for the purchase of bananas 
provisions that require the grower to follow good agricultural 
practices such as the maintenance of regular treatment against 
diseases in areas where United maintains such regular treatment 


°° 27 


on its own banana cultivations. . 


‘ 


No mention is made of what may constitute “good agricultural 


> 


practices.” The controversies that might arise over the interpretation 
of this phrase furnish an indication of how utterly futile it is for 
the Government to attempt to regulate business policies, closely re- 
lated though they be to the pricing of goods in the market. It would 
seem to suffice in such a situation to have left the basic provision 
as quoted above intact and advisable to avoid cluttering up the 
applicable “law of the case”’ with such detailed stipulations as may 
lead to endless litigation and vexation of all parties. 

Perhaps the most questionable provision in the United Fruit 
decree prohibits United from: 


“engaging anywhere in the United States, directly or indirectly, 
in the business of ripening, processing and selling bananas...” 78 


It is submitted there is nothing in the antitrust laws furnishing the 
slightest warrant for thus limiting the vertical integration of the 
defendant in this case. Obviously the provision is designed merely to 
protect the market of independent jobbers who buy the banana 
imports and become consignees of shipments thereof from the Ameri- 
can tropics. There can be no doubt that from the long-run stand- 
point this provision is likely to operate as a bar to the reduction of 
banana prices to consumers. In a country that is supposedly com- 
mitted by the antitrust laws to the policy of maintaining freedom of 





26 Commerce Clearing House, Inc., 1958 Trade Cases, p. 73795. 
27 Ibid., p. 73796. 
28 Ibid., p. 73795. 
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enterprise in trade, this sort of provision is not only anomalous, it is 
completely antithetical. 

This specific provision of the United Fruit decree is only an echo, 
of course, of the restrictions imposed in the most famous consent 
decree of all, that entered in 1920 against the 5 major meatpackers.?® 
In that decree they were forbidden from ever entering the field of 
distribution of dairy and grocery products. Under what specious 
reasoning any such limitation on the scope of their enterprise could 
be sanctioned, it is impossible to understand. Of course, the practical 
explanation is that the wholesale grocers had a voice in framing 
the decree through their intercession with the Department of Justice. 
Their interests were “protected,” much as a tariff may, by establish- 
ment of prohibitive rates, “protect” a manufacturer from foreign 
competition. But how any such provision serves the public interest, 
it is quite impossible to understand. There was no question in that 
case but that the ownership and operation of private refrigerator 
cars which were used for the distribution of meat would enable the 
packers also to distribute eggs and butter and other dairy products 
more economically, through utilizing space therein that could not 
be used for meats, than might have been done by small-scale ship- 
ments in refrigerator cars of third parties or in such facilities owned 
and operated by the dairy or grocery companies themselves. 

Again, with respect to the dissemination of information regarding 
the volume of supply of bananas that may be available from the 
American tropics for shipment to the United States, such as crop 
information and shipping means availability, the United decree im- 
poses very drastic restrictions on the opportunity of United to conduct 
its business economically. In fact, this particular restriction can hardly 
fail to have a similar effect on all others engaged in the banana trade, 
forcing them to operate “in the dark.” For the provision in question 


forbids United: 


“to receive . . . or disseminate . . . information . . . with respect 
to prices to be charged in the United States, or the current 
supply of bananas in the United States, or the amount of ex- 





29 U.S. v. Swift & Co., 276 U.S. 311. 
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pected imports of bananas into the United States, or the supply 
of bananas currently available in the American tropics for im- 
portation into the United States; ...” 


It is true that this provision is nominally limited to the dissemination 
of such information to “any competitor of United.” But it is sub- 
mitted that, since “dissemination” means to spread abroad, or dis- 
tribute widely to the public, any disclosure of information of the 
sorts described above would be a violation of the decree, even if the 
“dissemination” were in the form of an advertisement, or in the 
form of a response to a questionnaire sent out by a trade journal 
in the field. For the information thus released could hardly fail 
to reach one or more of United’s competitors, and, thus, constitute 
“dissemination” thereof to them, thereby violating the decree. In 
sum, this provision is designed to insure that competition in the 
banana trade shall be shackled by ignorance. There is not the slight- 
est justification for any such provision, either in logic or in law. 

Finally though the list of such features of the United Fruit con- 
sent decree might be extended almost indefinitely, one more provision 
may be mentioned here. United is required, in making any contract 
for the use of refrigerated space on vessels of common carriers, to 
include a provision enabling it to cancel, either in whole or in part, 
the space thus contracted for, “upon reasonable notice which shall 
not exceed 60 days.” ** The provision in question was included in 
the decree, it is explained, so that “in the event that another banana 
shipper makes written request to United for the release of the said 
refrigerated space . . . for the carriage of his bananas over the 
routes served by the vessel, United is ordered and directed to cancel 
the said contract .” 32 Tt appears, thus, that the pricing of 
bananas for consumers in the United States is to be made subject 
to a clear subsidy in favor of any banana importer who wishes to 
get a “free ride,” so to speak, on United’s ordinary commercial 
contract without taking the risk of a long-term contract to provide 
for refrigerated cargo space. 





30 Commerce Clearing House, Inc., 1958 Trade Cases, p. 73797. 
31 Jbid., p. 73798. 
32 [bid. 
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The almost unlimited scope of these consent decrees is even more 
clearly indicated by the Chrysler consent decree (1948)%* concern- 
ing its relations with finance companies. That decree provided 
meticulous, detailed regulations of the terms and conditions on which 
a finance company might qualify for financing the car sales by 
Chrysler dealers. It will be remembered that these finance companies 
were not parties to the action. They were finance companies entirely 
independent of Chrysler or Chrysler dealers, but their mode of doing 
business was minutely regulated by the decree, nonetheless. The 
decree stipulated that, to become entitled to the benefit of the 
numerous provisions of the decree assuring equality of treatment of 
finance companies by Chrysler Corp. and its dealers in the financing 
of Chrysler cars, a finance company should be required to file a state- 
ment with the Chrysler Corp. agreeing that: 


“in acquiring retail time sales paper, arising from sales of auto- 
mobiles, from dealers of the manufacturer, wherever located—”’ 


the “registered” finance company “will conform to the following 
rules.” ** There followed a list of 11 rules by which the “registered” 
finance company agreed to abide. ; 

Among these detailed conditions imposed on “registered” finance 
companies was one stipulating that it would conform to “the terms 
of any plan or plans of financing adopted by the manufacturer. . . . ” *5 
The analogy of this arrangement to the implicit price-fixing agree- 
ment among retailers through a manufacturer’s exaction of resale 
price maintenance agreements from his customers, which the Supreme 
Court condemned in the Dr. Miles Medical Co. v. Parks case 
(1912),%® is evident. It is true that this Chrysler consent decree 
provision did sanction, as an exception, the offer of terms “more 
favorable to the retail purchaser than the terms so specified,” yet 
the exception also stipulated that the “finance charge” imposed by 
the registered finance dealer might be “‘in excess of the finance charge 





33 U.S. v. Chrysler Corp., District Court of Indiana, Commerce Clearing House, 
Inc., 1948-49 Trade Cases, pp. 62255-62268; modified in 1953 Trade Cases, pp. 68208- 
68220, but not in regard to the minute regulation spoken of. 

34 Commerce Clearing House, Inc., 1948-49 Trade Cases, p. 62258. 

35 [bid., p. 62259. 
36 Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U. S. 373. 
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specified in the plan so adopted or modification thereof, . . . * °7 pro- 
vided that the equivalent credit were granted the retail purchaser 
on the time purchase price of the automobile. 

The point is that this Chrysler consent decree, as in similar cir- 
cumstances so did also the Ford decree** regarding the same anti- 
trust issue, projected the Government into the business management 
field to the extent of providing for a system of “registration” of 
finance companies wholly apart from, and independent of, any 
statutory regulation of these companies by the Federal Government 
and, beyond this, regulated in detail the terms and conditions on 
which such registered finance companies might do business. The im- 
pact of such decrees on pricing of finance company and insurance 
company services is perfectly clear. 


It is true that in this instance (the automobile finance company 
cases), the detailed stipulations of business practice and, in fact, of 


price terms were primarily designed for the protection of consumer 
interests. In this respect it differs from the packers consent decree 
and the United Fruit consent decree, both of which imposed restric- 
tions which obviously were designed primarily for the protection of 
other firms which might engage in business in competition, actual 
or potential, with those respective defendants. From the public 
policy standpoint there is no more justification, in the one case 
than in the other, for the intrusion of the executive department in 
business management, particularly with respect to pricing policy, and 
the assumption by the courts of a burden of a responsibility for 
directing in minute detail the ordinary management of these private 
business enterprises. For one of the most serious consequences of this 
whole development of consent decrees is the overloading of Govern- 
ment agencies with functions which they were not designed to perform 
and which they are clearly unqualified to discharge. 

This inference is confirmed by the observations of the exceptionally 
sagacious judge who framed the decree in the recent United Shoe 
Machinery case.*® Judge Wyczanski in that case showed a clear 





37 Commerce Clearing House, Inc., 1948-49 Trade Cases, p. 62260. 

38 Ford Motor Co. v. U. S.,Commerce Clearing House, Inc., 1953 Trade Cases, pp. 
68195-68206. 

39 U.S.v. United Shoe Machinery Corp., 110 F. Supp. 295 (1953). 
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comprehension of the dangers of this trend toward projecting judicial 
authority into the affairs of business management. 
He stated: 


“Nor does the decree attempt to deal with that feature of 
United’s pricing policy which discriminates between machine 
types. To try to extirpate such discrimination would require 
either an order directing a uniform rate of markup or an order 
subjecting each price term and each price change to judicial 
supervision. Neither course would be sound. Some price dis- 
crimination, if not too rigid, is inevitable [rigid, meaning what? 
vicious?]. Some may be justified as resting on patent monop- 
olies. Some price discrimination is economically desirable, if it 
promotes competition in a market where several multiproduct 
firms compete. [Does price discrimination in this sentence mean 
discrimination between products? And not between customers?] 
And while price discrimination has been an evidence of United’s 
monopoly power . . . its eradication cannot be accomplished 
without turning United into a public utility, and the court into 
a public utility commission, or requiring United to observe a 
general injunction of non-discrimination between different prod- 
ucts—an injunction which would be contrary to sound theory, 
which would require the use of practices not followed in any 
business known to the court, and which could not be enforced.” 


Then, after decreeing United must offer choice of sale or lease of 
machines, the judge continued: 


“The Government goes one step further and asks the court 
to require defendant to make its sales terms more attractive to 
customers than any lease terms it offers. . . . If this court were 
to direct United to make its sales terms more favorable than 
lease terms, and to keep that discrimination effective every time 
that new terms were set, . . . and every time that money rates 
changed in the financial world, this court would be creating 
administrative problems which would require its continuous ju- 
dicial supervision. To avoid [these] difficulties . . . it seems to 
the court sufficient to direct defendant, if it offers any machine 





40 Commerce Clearing House, Inc., 1953 Trade Cases, p. 68192. 
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type for lease [italics supplied], to set such terms for leasing 
that machine as do not make it substantially more advantageous 
for a shoe factory to lease rather than to buy a machine. Ad- 
mittedly there is in this direction some flexibility. But defendant 
if forewarned . . . the court after the entry of this decree may 
modify it. Thus the decree invokes a precedent not of Draco, 
but of Damocles. . . .” ** 


It will be observed that despite the clear recognition of the in- 
superable difficulties of administering business price relationships from 
a judicial bench—an indication of Judge Wyczanski’s awareness of the 
limitations of his own wisdom and of the burdens imposed on a judge 
by his proper judicial role—nevertheless the judge assumed, in def- 
erence to the current trend, that he had to make some such provision 
covering the relationship of lease and sale terms. Accordingly, he 
stipulated that leasing terms must not be “substantially more advan- 


tageous” than sales terms. It will be left to him to.decide by what 
standard compliance with this provision will be determined. Indeed, 
one may question whether it is more convenient and less hazardous 


to do business under a Damocletian sword than subject to the rigor 
of a Draconian regulation—particularly if the Draconian regulation 
is applicable solely to a single firm among several doing business in a 
given field. 

Nevertheless it is reassuring to find at least one judge who is con- 
scious of the magnitude of the undertaking to regulate in detail the 
pricing policies of competitors in a free-enterprise system. Of course, 
this United Shoe Machinery decree was not a consent decree. But 
the International Business Machines consent decree included pro- 
visions requiring that the “sale price . . . shall have a commercially 
reasonable relationship to the lease charges . . .”’ and also required 
IBM to offer to sell parts and subassemblies at reasonable and non- 
discriminatory prices.** The judges who presided when the consent 
decrees we have referred to above were filed were not responsible for 
the terms those decrees embodied. Responsibility for the terms of 
consent decrees rests solely in the executive department, specifically 





41 I[bid., p. 68193. 
42 U.S. v. International Business Machines Corp., Commerce Clearing House, Inc., 
1956 Trade Cases, p. 71123. 
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in the Attorney General’s office. It would be reassuring if those who 
negotiate these consent decrees for the Government were at least as 
conscious of the economic significance of the limitations they were 
imposing upon the defendants as was Judge Wyczanski in the United 
Shoe Machinery case. Thus, the Ohio Crankshaft Co. is obligated 
to harden crankshafts for all comers, on a per piece, term, or quantity 
basis “at such prices as may be lawfully established.” ** Just how did 
the Government intend to supervise, and just what limits did it intend 
to set to, “lawfully established prices’’? 

The A. & P. decree, likewise, imposed certain standards on the com- 
pany’s retail pricing which, to be properly enforced, would require 
constant supervision of thousands of prices and hundreds of officials.** 

Perhaps it is in the patent cases that this issue most frequently arises 
and is most cavalierly dealt with. Patent consent decree “boiler plate” 
consists of provisions for the charging of a nondiscriminatory, reason- 
able royalty, and for appeal to the court, with notice to the Attorney 
General, if the defendant and its licensees are unable to agree upon 
terms.** There never seems to have been seriously considered the con- 
sequences of disputes between licensors and licensees. What consti- 
tutes a “reasonably royalty” for the exercise of a license under a patent 
is assuredly a most difficult matter to determine. It may be suggested 
that, where reasonable grounds exist for opening the patent to the 
use of “all comers,” the privilege should be royalty free. At least this 
would relieve the courts, and the Antitrust Division, too, of a burden 
for handling which, as we have contended, they are not fitted, either 
by training or experience. 

Many provisions of consent decrees, as well as of decrees in adjudi- 
cated cases, which do not directly fix prices or affect pricing policy do 
so indirectly by one or another of many different paths. For example, 
the terms of a decree may subsidize competitors as, in effect, was done 





43 U.S. v. Ohio Crankshaft Co., Commerce Clearing House, Inc., 1956 Trade 
Cases, pp. 71445-71448. 

47 U.S.v. N. Y. Great Atlantic and Pacific Tea Co., 1954 Trade Cases, pp. 69110- 
69115. 

45 See, e.g., among others, U. S. v. IBM, 1956 Trade Cases, p. 71127 XI (d) (2); 
U. S. v. International Cigar Machinery Corp., 1956 Trade Cases, p. 71828, IV (d) (2); 
U. S. v. Michigan Tool Co., 1956 Trade Cases, pp. 71304-71310; U. S. v. Western 
Electric Co., Inc., 1956 Trade Cases, p. 71139; X; U. S. v. Logan Co., 1956 Trade 
Cases, pp. 71634-71638; U. S. v. General Railway Signal Co. et al., 1955 Trade Cases, 
pp. 70218-70224. 
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in the United Fruit case. Again, by depriving defendants of the op- 
portunity to compete in particular fields or to expand their business 
in specified directions, they operate to restrict supply in those fields. 
Hence the effect is to boost the price, or at least the long-run effect is 
to make the price higher than consumers would otherwise be required 
to pay. Certainly there can be little excuse for thus acting under the 
aegis of antitrust laws which are supposed to protect the public interest 
by fostering competition in the market. 


CONCLUSION 





In the foregoing review we have attempted to emphasize those 
aspects of antitrust adjudication and, in particular, of consent decrees 
entered without adjudication, that are most open to criticism. Of 
course, the major end of these decrees should never be overlooked. 
Their objective, which is the objective also of the decrees resulting 
from adversary proceedings, is to restore and foster competition. It 
is not to penalize the defendants. The penalties are prescribed by 
Congress and there is little excuse for administrative or judicial ex- 
tension of those penalties. Although the provisions and the impact 
on industrial practice of mandatory decrees are somewhat less likely 
to involve price directives, or detailed instructions to managers, they 
have, nevertheless, too often imposed operating straitjackets upon 
management. The Alcoa decree, for example, included provisions 
under which the company was “enjoined and restrained from selling 
aluminum ingot for the fabrication of aluminum sheet or aluminum 
alloy sheet at higher than fair prices, if the fabricator of such sheet 
is thereby prevented from fabricating and selling aluminum sheet or 
aluminum alloy at a reasonable profit, provided that such fabricator 
is efficient, well equipped, and otherwise able to fabricate and sell 
such sheet on a fully competitive basis; and further enjoined and 
restrained from selling aluminum sheet and aluminum alloy sheet, both 
coiled and flat, at prices below its selling prices for aluminum ingot, 
plus the cost of manufacturing and selling such sheet.” *° 

If the primary end constantly held in view by those engaged in 
enforcing the antitrust laws is vitalizing competition in the market, 





46 U.S. vy. Aluminum Company of America, et al., judgment on mandate against 
Aluminum Company of America, et al., U. S. District Court for the Southern District 
of New York, Equity 85-73, p. 18 (April 23, 1946). 














































ECONOMIC STABILITY AND GROWTH 453 


there will certainly be henceforth a radical revision of the standards 
governing the terms which are appropriate for inclusion in both con- 
sent and adverse antitrust decrees. We must face the realities. If 
enforced, these decrees calling for interference in the pricing process 
appear to be as inconsistent with the basic assumptions of the free 
market portion of our economy as they are with the administrative 
procedures evolved for the regulated sector. In the interest of efficient 
administration, and even more important, preservation of competition, 
it would seem the courts would be better advised to accept, and 
the Antitrust Division to insist upon, divestiture rather than elaborate 
control of pricing. 
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THE ANTI-MERGER LAW OF THE UNITED STATES: 
YESTERDAY, TODAY, TOMORROW 
(Part Ii) 


by 


Joun P. Vuxasin, Jr.* 


ANTI-MERGER Activiry SINCE ENACTMENT 
OF THE 1950 AMENDMENT 


1954 saw three times as many mergers as occurred in 1949.% 
What happened? Did the 1950 amendment to section 7 of the 
Clayton Act lessen, rather than increase its effectiveness? The results 
of the Celler Act can be judged only by reference to enforcement and 
judicial activities since its enactment. We have three sources of in- 
formation from which trends and results can be ascertained, namely: 


(a) Enforcement procedures and interpretations by the Antitrust 
Division of the Department of Justice and the Federal Trade 
Commission (including consent decrees). 


(b) Court opinions. 


(c) Proposed amendments, legislative activities, reports and in- 
vestigations. 


Enforcement and Interpretation by the 
Department of Justice and the F. T. C. 


Enforcement of section 7 by the Antitrust Division of the Depart- 
ment of Justice has followed two clearly distinguishable methods of ap- 
proach.® Either, (1) the parties have presented the facts of a proposed 
merger to the Department for its advance clearance or, (2) the 
Department has reviewed or investigated proposed or consummated 
mergers as they have been reported by business periodicals, trade 
papers or financial publications. 





* Member, California bar. 

Ed. Note: Part I appeared in Vol. III, No. 3 of the Antitrust Bulletin. 

64 F. T.C., Report on Corporate Mergers and Acquisitions, H. R. Doc. No. 169, 
84th Cong., 1st Sess. 17-20 (1955). 

6S Address by Assistant Attorney General Stanley N. Barnes, before The National 
Wholesale Dry Goods Association, February 8, 1956. 


455 





456 THE ANTITRUST BULLETIN 


The pre-merger clearance program has assumed greater importance 
in recent years. In 1953, 7 proposed mergers were submitted to the 
Department for clearance. In 1954, 12 more were submitted and 
in 1955 the number increased to 18. 

After plans for a proposed merger are received by the Antitrust 
Division, it investigates and considers all pertinent facts of the acqui- 
sition in the light of the provisions of section 7 and the merger is 
either cleared or denied. The disposition of the cases submitted in 
the above mentioned years was as follows: * 


(a) 1953: 5 cleared, 1 denied, 1 withdrawn. 
(b) 1954: 7 cleared, 1 denied, 4 abandoned. 


(c) 1955: 9 cleared, 5 denied, 3 abandoned, and | was still pend- 
ing on Feb. 8 of this year. 


When a business action is “cleared” it means that “upon the in- 
formation presently available, the Division does not currently intend 
to institute proceedings if the transaction is consummated. Thus, at 
the outset, clearance is based upon the accuracy and completeness 
of facts submitted.” 

The precise effect of a “denial” is not clear. It apparently means 
that the requested clearance is refused and if the parties proceed 
with the consolidation, they can expect the Antitrust Division to take 
the legal steps available under the Clayton Act to prevent its con- 
summation. 

The small number of cases (as compared with the total number 
of mergers effected in each of those years) handled by this method, 
should not be construed as an indication of its relative lack of im- 
portance or value. On the contrary, it is this very procedure that 
is considered the most effective and most desirable by the Justice 





66 Address by Assistant Attorney General Stanley N. Barnes, before the National 
Dry Goods Association, Feb. 8, 1956. 

67 Ibid. 

68 Address by Assistant Attorney General Stanley N. Barnes, before the National 
Wholesale Dry Goods Association, Feb. 8, 1956. In this same speech, Judge Barnes 
also pointed out that “should later investigations reveal the facts supplied were either 
inaccurate or incomplete, clearance is of course withdrawn. Finally, . . . from a legal 
standpoint, a clearance granted by one Attorney General has no binding effect on his 
successor.” 
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Department in dispensing with section 7 cases. As will be indicated 
later, Judge Barnes suggested on numerous occasions that pre-merger 
notification be incorporated within the Clayton Act in order to facili- 
tate the Department’s investigation of mergers in their incipiency. 

The second procedure observed by the Antitrust Division is utilized 
when information of the merger is not voluntarily submitted to the 
Division for advance approval. In these cases, the Department starts 
an initial investigation usually after hearing or reading of the proposed 
consolidation in a trade or financial publication. This initial investi- 
gation “aims to gauge the economic effect of acquisitions, proposed 
or consummated.” © In the three years from January, 1953 through 
1955, the Division reviewed approximately 1,800 reported mergers.”° 
If this first investigation indicates a possible violation of section 7, 
then the case is subjected to a more rigorous investigation in which 
both the merger and the industry involved are scrutinized with greater 
care. At the conclusion of this latter investigation, the case is either 
closed, or referred to another section of the Division or additional 
investigation is recommended. If further investigation is indicated, 
the parties involved are contacted and requested to submit detailed 
information. In the three year period, from 1953 to 1955, this last 
step was effected in 110 cases,”* and of these, five resulted in complaints 
being filed under section 7.77 Three of these five cases have been 
settled by consent decrees.7* 


Execution of this administrative procedure and the five cases 
already instituted point up the problem areas and the weaknesses of 


section 7 as it now exists. Some of the more important and prominent 
problems will now be discussed. 








Ibid. 
Ibid. 

71 Ibid. 

72 U.S.v. Schenley Industries,.Inc., Civil No. 1686, filed Feb. 14, 1955, U. S. D. C. 
District of Del.; U. S. v. General Shoe Corp., Civil No. 2001, filed March 29, 1955, 
U. S. D. C. Middle District of Tenn.; U. S. v. Hilton Hotels Corp., Civil No. 1889-55, 
filed April 27, 1955, U. S. D. C. District of. Columbia; U. S. v. Brown Shoe Co., 
Civil No. 10527, filed Nov. 28, 1955, U. S. D. C. Eastern District of Mo.; U. S. v. 
Minute Maid Corp., U. S. D. C. Southern Di-irict of Florida. These cases will here- 
after be referred to as: Schenley case, General Shoe case, Hilton Hotel case, Brown 
Shoe case and Minute Maid case. 

73 U.S. v. General Shoe Corp.; U. S. v. Hilton Hotels Corp.; U. S. v. Minute 
Maid Corp. 
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Section of the Country 


The “section of the country” test enters into every case involving 
a section 7 violation. Since that test applies to both the “substantially 
to lessen competition” and the “tend to create a monopoly” tests, 
it is important in any case to clearly delineate the area to be involved 
in the litigation. Further, since the economic results of any merger 
will be measured against such section of the country, its determination 
may very well be crucial to the success of a case. Not only must the 
government show that the prohibited economic effects may occur 
with reasonable certainty in the area described, but the scope of the 
final decree will depend to a large degree upon the geographic area 
referred to in the complaint and allegations. If the section of the 
country alluded to in the complaint is too broad, the government 
may fail to prove its case. If the area is too small the scope of the 
final injunction may prove ineffective in preventing the undesirable 
economic consequences. 

In the five cases prosecuted by the Department of Justice,”* all 
of them have alleged that the merger involved might substantially 
lessen competition or tend to create a monopoly on an industry-wide 
basis, with no geographical restrictions.** 

On the other hand, the two F. T. C. cases that have been prose- 
cuted so far,** have concerned themselves with the lessening of 
competition in a smaller area. The Crown Zellerbach case referred 
only to the prospect of a lessening of competition in the coarse paper 
dine of commerce, in the Pacific coast states. The Luria Bros. case 
referred to a possible lessening of competition in the scrap iron and 
steel business in various sections of the country. 





74 Minute Maid case, Hilton Hotel case, Brown Shoe case, General Shoe case, 
Schenley case. 

75 The Minute Maid complaint charged “actual and potential competition generally 
in the production, distribution and sale of frozen citrus juice, concentrates may be 
substantially lessened.” The Hilton case charged “actual and potential competition 
generally in the hotel business, including the soliciting and servicing of conventions, 
may be substantially lessened.” The Brown Co. case and the General Shoe Co. case 
both charged “actual and potential competition generally in the production, distribu- 
tion and sale of shoes may be substantially lessened.” And the same general charge 
was made relating to the whiskey industry in the Schenley case. 

76 Luria Bros. Inc., F. T. C. Dok. No. 6156; Crown Zellerbach Co., F. T. C. Dok. 
No. 6180. 
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The difference in the attack of the two governmental bodies 
results from the different nature of the mergers involved. The Luria 
Bros. case and the Crown Zellerbach case were both restricted to 
limited geographical areas by the scope of the business of both the 
acquiring and the acquired firms. On the other hand, the cases 
prosecuted by the Department of Justice involved firms whose pro- 
duction and distribution facilities were spread throughout the nation 
and whose products were sold in all areas of the country. 

The success of the Justice Department’s program to charge lessening 
of competition on an industry-wide basis cannot yet be ascertained, 
since three of their first five cases have been settled by consent 
decrees, and the other two are still pending. 

The consent decrees, however, do tend to indicate that the attor- 
neys for the merging corporations have accepted: the nation-wide 
test used by the Department of Justice, because in all three decrees 
the defendant corporations consented to the demands found in the 
complaints. 


Acquiring-Acquired Test 


Interestingly, the first offense charged in every complaint filed 
by the Department of Justice referred either to the elimination or 
lessening of competition between the acquiring corporation and 
the acquired firm. No comment has been discovered explaining 
the reason for continuing this plea, despite the fact that the acquiring- 
acquired phrase was eliminated as a statutory test by the 1950 amend- 
ment. The Celler Act removed all reference in section 7 to the 
lessening of competition between the firms actually engaged in the 
consolidation. It would seem unlikely that this specific offense 
has been stated as a matter of habit, or through an oversight, since 
pre-1950 litigation. Unless it was included merely as a safeguard 
against judicial disinclination to abandon the old test, its presence 
in all the complaints is perplexing indeed. 


Vertical, Conglomerate and Horizontal Mergers 


The House Report accompanying H. R. 2734 made it “clear that 
the bill applies to all types of mergers and acquisitions, vertical 
and conglomerate as well as horizontal, which have the specified 
effects of substantially lessening competition . . . or tending to create 
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a monopoly.” 77 Since the enactment of that bill, all five of the 
Antitrust Division’s cases have involved horizontal mergers in that 
the acquired corporations were involved in the same lines of business 
enterprise as the acquiring corporations. Important in two of the 
cases, however, was that the acquiring firm had recently developed 
an integrated operation. In U. S. v. Brown Shoe Co.,”* the acquir- 
ing corporation had formerly been involved solely in manufacturing, 
but had recently entered into the retail field and had rapidly ex- 
panded its outlets so that it held a sizeable number of such units.”® 
In U. S. v. General Shoe Corp.,® the defendant was in the midst 
of rapidly expanding the number of retail stores which it owned or 
leased. In both cases it was made clear that the forward integration 
was a factor which the Antitrust Division had considered in in- 
vestigating the merger activities of the defendants. The Division’s 
concern centered around the lessening of competition by these for- 
ward vertical acquisitions resulting from the reduction in the number 
of outlets, to which competitors would have access. In both of these 
cases, the complaints charged that if the proposed mergers were 
consummated, the effect may be to substantially lessen competition 
due to the resulting foreclosure of competing manufacturers from 
the market represented by the acquired firm. These two cases clearly 
indicate that the Antitrust Division is critically conscious of the 
latent danger to competition resulting from vertical acquisition. 


Controlling the source of supply to an industry, could have the 
same detrimental effect on competition as does controlling the sales 
market. Thus it is reasonable and logical to assume that the Antitrust 
Division would be equally diligent in prosecuting backward vertical 
integration if it approached the prohibited effects found in section 7. 

The attorney advising his client as to the legal aspects of a vertical 
acquisition (whether backward or forward) must always consider 





77 H.R. Rep. No. 1191, 81st Cong., ist Sess. 11 (1949). 

78 U.S. v. Brown Shoe Co., 24 U.S. L. Week 2369 (Feb. 21, 1956). 

79 At the date of the complaint in the Brown Shoe case, the defendant corpora- 
tion operated over 470 retail shoe stores, 370 of which it had acquired (100 were 
established new) in the preceding 4 years. In the General Shoe case, the defendant 
General Shoe owned or leased 500 retail stores, 250 of which had been acquired 
within the 5 years preceding the filing of the complaint. 

20 U.S. v. General Shoe Corp., Civil No. 2001 filed March 29, 1955, U. S. D. C. 
Middle District of Tennessee. 
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what portion of the sales (or supply) market would be foreclosed 
to competitors, lest he inadvertently invite antitrust action. 


Other very real (and as yet unsolved) problems facing every 
prospective vertical merger are: (1) when will the Attorney General 
act? At what point will the evils be great enough to warrant govern- 
mental action? What volume of business must have come under the 
control of one firm to make section 7 applicable? (2) When the 
“substantially to lessen competition” test is applied to vertical acqui- 
sitions, will it be the same test as when applied to horizontal acqui- 
sitions? (3) If, as Congress indicated, the section 7 test is to be 
interpreted the same as similar tests in other sections of the Clayton 
Act, will the courts apply the quantitative tests of Standard Oil Co. 
v. U. S.®" and International Salt Co. v. U. S.?®* In both of these 
cases, the courts indicated that the important factor was the quantity 
of the product involved, not the relative amount of the market which 
was foreclosed to competitors. 


Relative Test v. Quantitative Test 


It is interesting to note at this point, that the complaints filed 
by the Department of Justice in U. S. v. Minute Maid Corp.®* and 
in U. S. v. Schenley Industries, Inc.,** relied completely on relative 
market positions and market percentages to support their charges 
of substantially lessening competition. No mention was made in either 
complaint of dollar volumes. On the other hand, the complaints 
in U. S. v. Hilton Hotels Corp.®* and in the General Shoe and Brown 
Shoe cases made many references to the dollar value of assets, gross 
revenue, net profits, etc. The reason for this difference is not clear. 


Although the courts may very well be willing to accept the 
quantitative test, the relative standards appear more convincing. 
When impressive comparisons and percentages can be presented, the 
effect on competition can be pictured with greater clarity. 





81 Standard Oil Co. v. U. S., 337 U. S. 293 (1949). 

82 International Salt Co. v. U. S., 332 U. S. 392 (1947). 

83 U.S. v. Minute Maid Corp., U. S. D. C. Southern District of Florida (1955). 

84 U.S. v. Schenley Industries, Inc., Civil No. 1686, filed Feb. 14, 1955, U. S. D. C. 
District of Del. 

835 U.S.v. Hilton Hotels Corp., Civil No. 1889-55, filed April 27, 1955, U. S. D. C. 
District of Columbia. 
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The report from the House Committee on the Judiciary which 
accompanied the Celler Bill stated: * 


Cumulative Effect 


Acquisitions of stock or assets have a cumulative effect, and 
control of the market sufficient to constitute a violation of the 
Sherman Act may be achieved not in a single acquisition but 
as a result of a series of acquisitions. The bill is intended to 
permit intervention in such a cumulative process when the 
effect of an acquisition may be a significant reduction in the 
vigor of competition, even though this effect may not be so far 
reaching as to amount to a violation of the Sherman Act.8? 


Four of the cases prosecuted by the Attorney General since the 
1950 amendment have relied on this cumulative factor for additional 
strength. The Hilton Hotel case and the Schenley case both alluded 
to increased concentration of control within the industry in general, 
and also referred to the fact that each of the defendants had made 
recent gains by way of acquisitions of existing firms. 

However, once again the two shoe company cases are our best 
examples. In its complaint in the General Shoe case, the government 
stated : ** 


In a series of transactions beginning in June of 1950, General 
has acquired stock or assets of corporations engaged in the 
manufacture, distribution or sale of shoes. All the acquired 
corporations, in the regular course of business, either manu- 
factured, shipped or sold shoes throughout the United States, 
or purchased and received shipment of shoes from manufac- 
turers located throughout the United States. 


The complaint then proceeded to list 17 such acquisitions which 
were consummated in the period from 1950 to 1954, and indicated 
that more than 250 retail outlets were acquired by defendants by 
means of these acquisitions. Similarly, the complaint in the Brown 
Shoe case made the same general statement regarding concentration, 





86 H.R. Rep. No. 1191, 8ist Cong., Ist Sess. 8 (1949). 
87 Italics mine. 
88 Complaint pp. 2, 3, General Shoe case. 
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then listed 10 acquisitions by the defendant in which it acquired 
370 retail stores in a period of six years.® 

These cases graphically illustrate the necessity of considering 
proposed consolidations in the light of past merger activity, and to 
evaluate its legality from a cumulative point of view. No longer 
is it safe to look at the expected market results of one particular 
merger. Every proposed acquisition must also be considered in re- 
lation to similar, past activity. 


Bankruptcy or Failing Corporation Doctrine 


When the prospect of insolvency or bankruptcy is present in a 
merger, the problem of ascertaining violations of section 7 becomes 
more difficult. The House Report accompanying the 1950 amend- 
ment made it clear that “the Clayton Act does not apply in bank- 
ruptcy or receivership cases” *° and also cited with apparent approval 
International Shoe Co. v. F. T. C.°' which went even further in 
that it excluded section 7 not only from bankruptcy cases but also 
from situations involving potential or probable business failures when 
there was no other prospective purchaser. 

In applying the failing corporation doctrine, the Attorney General 
must reach a conclusion of fact before initiating litigation. The rele- 
vant factors considered by the Antitrust Division are losses, current 
assets, cash position, buying power and credit rating.°? Furthermore, 
the possibility of “bailing out” the failing corporation by some 
method other than purchase by a competitor is also explored.** 
Clearly, the Department of Justice adheres to strict standards in 
ascertaining the possibility of business failures. The problem area, of 
course, is in the grey zone between the obvious imminence of bank- 
ruptcy and an attempt to use this exception as a means of evading 
legal restrictions. If there exists the possibility that reasonable men 
would differ as to the authenticity of impending business failure, too 
strict an application of section 7 could have undesirable punitive 





82 Complaint pp. 3-5, Brown Shoe case. 

90 H.R. Rep. No. 1191, 81st Cong., 1st Sess. 6 (1949). 

91 International Shoe Co. v. F. T. C., 280 U. S. 291 (1930). 

92 Address by Assistant Attorney General Stanley N. Barnes, before New York 
State Bar Association Section on Antitrust, Jan. 26, 1955. Hereafter referred to as 
speech of Jan. 26, 1955. 

93 Ibid. 
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results, whereas failure to prosecute could result in avoidance of 
the law, and this surely would herald an avalanche of accusations 
prompted by political motives, among others. 


The Investment Exception 


Another exception in the present law which invites reasonable 
differences of opinion is the “investment” exception. Section 7 
states: 


This section shall not apply to corporations purchasing such 
stock solely for investment and not using the same by voting 
or otherwise to bring about, . . . the substantial lessening of 
competition. 


A recent case between two prominent watchmakers involved 
this investment issue.?* Defendant Benrus, maintained that its pur- 
chases of Hamilton stock were for investment purposes. The argu- 
ment being that it was buying stock in a firm having manufacturing 
facilities within the United States to protect itself against higher 
tariffs, which would injure Benrus which buys its movements from 
Switzerland. 

Although many facts were presented which supported this claim, 
the court decided against Benrus. Factors militating against Benrus 
were: 


1. It acquired 24 percent of Hamilton’s stock. 


2. This made it possible under the applicable state laws for 
Benrus to place one person on Hamilton’s Board. 


In the eyes of the public both companies compete. 
Hamilton and Benrus compete actively with one another. 


Merger of the two would substantially lessen competition in 
the jeweled watch industry in the United States. 


6. Immediately preceding its acquisition of Hamilton stock, 
Benrus sold its holdings in Elgin Watch Co. at a loss of 
$9,079.47, despite the fact that Elgin was enjoying greater 
prosperity than Hamilton and showed greater prospect of 
future profits. 





% 15U.S.C. 18. 
95 Hamilton Watch Co. v. Benrus Watch Co., 114 F. Supp. 307 (1953). 
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7. The financial structure of Hamilton offered Benrus the 
prospect of a greater degree of control in that firm than it 
would enjoy with an equal investment in Elgin. 


A very narrow and strict application of this investment exception 
to section 7 was indicated by Judge Stanley N. Barnes, when he 
stated : % 


The few cases which have dealt with the investment problem 
impose a rather strict standard to which we feel we should 
adhere. If there is any evidence at all which indicates that 
competitive considerations were involved in the acquisition, I 
believe we are compelled to regard it as not solely for investment. 


Court Opinions (Per Se Illegality: 
Sections 3 and 7 Distinguished) 


Thus far, we have only one judicial interpretation of section 7 
since the 1950 amendment. This was in U. S. v. Brown Shoe Co.** 
Judge Hulen, of the United States District Court for the Eastern 
District of Missouri, ruled on a plea for a temporary injunction 
against the merger of two shoe manufacturing firms, pending final 
determination of the case. The judge held that the government’s 
failure to show by its affidavits the probable competitive consequences 
of the proposed merger, barred issuance of a temporary injunction 
under section 7 of the Clayton Act. 

This suit was instituted November 28, 1955 by the United States 
of America against two firms engaged in the manufacture, distri- 
bution and sale of shoes, Brown Shoe Co., Inc. and G. R. Kinney 
Co., Inc. Brown, a leading manufacturer of shoes in the United 
States, did not own or operate any retail outlets prior to 1951. 
When the complaint in this suit was filed in 1955, Brown owned 
or leased 470 retail shoe stores; 370 were acquired in a series of 
10 mergers and consolidations; 100 were established by the defendant 





96 Speech of Jan. 26, 1955. 

97 U.S.v. Brown Shoe Co., 24 U.S. L. Week 2369 (Feb. 21, 1956). 

98 U.S. v. Brown Shoe Co., 24 U. S. L. Week 2369 (Feb. 21, 1956). The Novem- 
ber 1955 issue of the Antitrust Bulletin, reported incorrectly, in a one paragraph report 
on the case, that the “government obtained a temporary order.” (1 Antitrust Bulletin 
397). 
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Brown. In 1954, Brown ranked third in dollar volume of shoe sales. 

Kinney operated four factories and approximately 360 retail shoe 
stores and was ranked ninth in the United States in dollar volume 
of sales. 

The complaint charged that in July of 1955 the directors of each 
of the above firms voted to submit to their respective stockholders 
a stock exchange plan which would result in the acquisition by Brown 
of all of Kinney’s outstanding stock, in exchange for stock of Brown. 
Thus effecting a merger of Kinney into Brown. Special shareholder 
meetings were called by both corporations for December 1, 1955 to 
consider the consolidation. 

The government charged that this merger would violate section 7 
of the Clayton Act in that the effect “may be substantially to lessen 
competition or to tend to create a monopoly.” 

In the prayer, the government sought: 


1. A temporary restraining order and/or a preliminary injunction 
enjoining the defendants from consummating the merger pending 
final adjudication on the merit. 


2. That the proposed merger be adjudged a violation of section 7. 


a 


3. A perpetual injunction, enjoining Brown from acquiring stock 
or assets of Kinney or any corporation engaged in the manufacture, 
distribution or sale of shoes. 


A copy of the proposed merger agreement and of the proposed 
certificate of consolidation were attached to the complaint and ex- 
pressly made a part thereof. 

In the Brown Shoe case, the government attorneys apparently 
relied on wording in the House Report accompanying the Celler Bill, 
which indicated that it was the intent of the framers of the 1950 
amendment that the new tests of illegality were “to be similar to 
those which the courts have applied in interpreting the same language 
as used in other sections of the Clayton Act.” And then, pointing 
to “the same language” in section 3, they could have cited Standard 
Oil Co. v. U. S.%° or International Salt Co. v. U. §.2° which held 
that exclusive dealing contracts were a per se violation of section 3. 





99 Standard Oil Co. v. U. S., 337 U.S. 293 (1949). 
100 International Salt Co. v. U. S., 332 U. S. 392 (1947). 
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In refusing to grant the temporary restraining order, the court 
distinguished section 7 from section 3 and relied on Transamerica 
Corporation v. Board of Governors*®** for support. 

In the Transamerica case, the Third Circuit distinguished the old 
section 7 from section 3 when it said: 1° 


Section 3 of the Clayton Act deals with exclusive dealing con- 
tracts, not with stock acquisitions. The use of exclusive dealing 
contracts per se lessens competition, however, so that the fact 
of lessening need not be proved. . . . The situation with respect 
to corporate stock acquisitions, the subject matter of section 7, 
is wholly different however. Tor the acquisition of the stock 
of two or more corporations engaged in interstate commerce 
is not per se a violation of the section. . . . under section 7, 
contrary to the rule under section 3, the lessening of competition 
and the tendency to monopoly must appear from the circum- 
stances of the particular case and be found as facts before 
the sanction of the statute may be invoked. Evidence of mere 
size and participation in a substantial share of the line of business 
involved, the “quantitative substantiality” theory . . . is not 
enough. 


Regarding the fact that the 1950 amendment to section 7 may 
have overruled the Transamerica case, Judge Hulen said: * 


We are not convinced the 1950 amendment eliminated the dis- 
tinction so plainly delineated by the court. Nor are we disposed 
to follow the government’s suggestion and search the Con- 
gressional Committee reports and debates in an effort to find 
support for such a conclusion. Section 7 is now clear and 
definite in its terms and meaning. 


It should be noted, however, that Judge Hulen did not completely 
close the door to the quantitative substantiality theory. He indicated 
that in some cases a comparison of sales or production may be suffi- 
cient to support a preliminary order. If that was the case, however, 





101 Transamerica Corporation v. Board of Governors, 206 F. 2d 163 (3rd Cir. 
1953). 

102 Jd. at 170 (referring to 104). 

103 U.S. v. Brown Shoe Co., 24 U. S. L. Week 2369 (Feb. 21, 1956). 
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“it would be because the figures evidenced a probable violation of 
section 7 and not because section 3 rulings are applicable to section 
7 cases.” 1° 

The interlocutory opinion in the case of Pillsbury Mills, Inc.’® 
supports the distinction between the section 3 test and the section 7 
test. The Commission pointed out the basic difference between 
the two sections. According to that opinion, section 3 is intended 


Ss 


to protect buyer’s and seller's opportunity to obtain any vendor's 
or purchaser’s business. Therefore, a violation of section 3 is felt 
immediately. On the other hand, a violation of section 7 has an 
adverse effect on the competitive market and therefore its con- 
sequences are less immediate. 

The Commission also pointed out other aspects in which section 
3 and section 7 differ. Exclusive dealing contracts almost always 
have a bad effect on the market whereas acquisition can have a 
desirable as well as adverse effect on competition. Acquisitions are 
executed by firms of all sizes, while exclusive dealing contracts can 
usually be imposed only by large firms who can impose their terms 
on the buyer. 

Thus, while the quantitative substantiality test may be useful and 
desirable for section 3 cases, it may well be undesirable for section 
7 cases. 


Proposed Amendments to the Present Section 7 


We have already pointed out that the 1950 amendment was 
intended to remedy the weaknesses and defects of the original sec- 
tion 7. Presently, there are before Congress two bills which intend 
to remedy the weaknesses and defects in the present version of 
section 7.7% 

The first of these two bills is H. R. 5948, called the Celler bank- 
merger bill. The purpose of this bill is to include banks within the 
scope of the present section 7. This bill was encouraged by the 
President of the United States in his economic report to Congress 
of January 24, 1956,'°? and recent banking activities indicated the 





10% U.S.v. Brown Shoe Co., 24 U.S. L. Week 2369 (Feb. 21, 1956). 

105 Pillsbury Mills Inc., Interlocutory Opinion, Dok. No. 6000. 

106 H.R. 5948, 84th Cong., 2nd Sess. (1956); H. R. 9424, 84th Cong., 2nd Sess. 
(1956). 

107 102 Cong. Rec. 1747 (daily ed. Feb. 6, 1956). 
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necessity for it. From 1950 to 1954, 594 banks disappeared by 
way of merger and consolidation.’** In 1955, the number was 250, 
the largest number since 1930.7 

Twice in 1955, Judge Barnes pointed out to a Congressional 
subcommittee the uneven application of section 7 as worded in the 
Celler Act of 1950."%° As the section reads today, stock acquisition 
prohibitions apply to all corporations engaged in commerce, but 
the asset acquisition section applies only to corporations subject to 
the jurisdiction of the F. T. C. Since section 11 of the Clayton Act 
exempts banks from the jurisdiction of the F. T. C. it follows that 
the prohibition of the asset acquisitions in section 7 does not apply 
to banks. 

The Celler bank-merger bill seeks to remedy this defect. It was 
approved by the House on February 6, 1956,""* and now awaits 
Senate action. 

The purpose of H. R. 9424 (the other piece of legislation before 
Congress at the present time) is to require advance notice of merger 
plans to the appropriate government agency. The first recommen- 
dation that pre-merger notification be required is found in the Final 
Report of the T. N. E. C. submitted in 1941. That report suggested 
new legislation, the purpose of which would be “to halt the merger 
process in its inception, rather than to continue to attempt to do 
so through case litigation after the event.” *** Since 1943, six bills 
have been introduced which attempted to enact this requirement into 
law,!"% but none were successful. The argument against pre-merger 
notification appears to have stemmed from the fear that such a re- 
quirement would force an unduly rapid appraisal of the probable 
effect of mergers.*'* 

The majority report submitted by the Attorney General’s National 
Committee to Study the Antitrust Laws did not mention the pre- 





108 102 Cong. Rec. 1747 (daily ed. Feb. 6, 1956). 

109 102 Cong. Rec. 1747 (daily ed. Feb. 6, 1956). 

110 Statement, supra note 118; Hearings, supra note 119, at 313. 

111 102 Cong. Rec. 1746-8 (daily ed. Feb. 6,.1956). 

112 T.N. E. C., Final Report 38 (1941). 

113 H. R. 1517, S. 577, 78th Cong., ist Sess. (1943); H. R. 2357, S. 615, 79th 
Cong., 1st Sess. (1945); H. R. 8810, H. R. 4519, 79th Cong., 1st Sess. (1945); S. 104, 
80th Cong., 1st Sess. (1947) ; H. R. 1240, 81st Cong., 1st Sess. (1949). 

114 F. T. C. Report on Corporate Mergers and Acquisitions, H. R. Doc. No. 
169, 84th Cong., 1st Sess. 146 (1955). 
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merger requirement. A minority report did, however, suggest the 
necessity of advance approvals of mergers.*?*5 

The desirability of pre-merger notification was stressed many 
times by Judge Barnes when he headed the Antitrust Division. In 
a statement by him before the House Anti-Monopoly Subcommittee 
in May of 1955 he said that “most serious consideration should be 
given to amending section 7 to require some pre-merger notification 
to the Department of Justice and the Federal Trade Commission.” **° 
In his testimony before that same committee almost one month later, 
he repeated his suggestion when he said there should be required some 
pre-merger “notification to the proper government official . . . a 
sufficient number of days in advance of the proposed merger, so that 
examination of the factual situation could be had.” *?7 

H. R. 9424 amends the present section 7 by requiring an acquiring 
corporation to notify the Attorney General and the Federal Trade 
Commission 90 days in advance of a proposed merger, when the 
combined capital structure of the parties to the merger will total 
more than $10 million. The same firm must also furnish the appro- 
priate agency with certain specific information which will enable 
the government to adequately assess the effect of the merger. Addi- 
tional relevant information may be requested by the appropriate 
government agency, which must be submitted within 30 days of 
the request. As an enforcement measure, a penalty of not less than 
$5,000 nor more than $50,000 is imposed on firms wilfully failing 
to give the notice or to furnish the required information. 

Note that the above mentioned 90 day waiting period operates 
against the consummation of the merger. It is not, however, a dead- 
line before which the government must act or forever hold its peace. 
It does not operate to bar an agency from instituting proceedings 
at a later date. Note that the 90 day period in which the merger is 
prohibited, can be waived by the appropriate agency. 





11S Report of the Attorney General’s National Committee to Study the Antitrust 
Laws, 128 (1955). 

116 Statement by Assistant Attorney General Stanley N. Barnes, before the Anti- 
Monopoly Subcommittee of the House Judiciary Committee, May 12, 1955. 

117 Hearings before the Subcommittee on Antitrust and Monopoly of the Com- 
mittee on the Judiciary of the Senate, 84th Cong., ist Sess., part 1, at 314 (1955). 
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Also important, is the fact that the 90 day period does not begin 
to run until the acquiring corporation has delivered all of the specific 
information to the appropriate agency. 

The old “investment exemption” has been carried over with 
modifications to the new amendment. Thus, notification is not re- 
quired where stock is acquired solely for investment purposes, and 
does not exceed five percent of the outstanding stock of the corpo- 
ration in which the investment is made. 

There are two other instances in which the pre-merger notifi- 
cation is not required. No notification is necessary when the assets 
acquired do not equal $5,000,000 or more than five percent of the 
capital, surplus and undivided profit of either the acquiring or 
acquired corporation, whichever is less. Nor is it necessary when 
assets acquired are stock in trade sold or held for sale in the ordinary 
course of business. 

Pre-merger notification is the main change proposed by H. R. 
9424, but it is not the only alteration which it attempts to effect. The 
bill also provides the Federal Trade Commission with authority to 
secure a temporary injunction or restraining order to prevent and 
restrain violations of section 7 or to maintain the status quo. Hereto- 
fore, the F. T. C. has not been able to secure such an order although 
the Attorney General had had such authority. This bill intends to 
give the F. T. C. authority similar to that already possessed by the 
Department of Justice. 


CoNCLUSION 


The natural competitive tendency towards combination and the 
formation of giant corporations endangers the basic free enterprise 
system itself. Twice, Congress has attempted to cope with the problem 
by enacting anti-merger legislation. 

The original anti-merger statute, section 7 of the Clayton Act, 
failed to prevent large combinations from forming. Its basic weak- 
ness, application only to stock acquisitions, proved fatal so far as its 
effectiveness was concerned. 

In 1950, Congress enacted the Celler Act which was aimed at 
rectifying the defects in the original law. It is felt that the new law 
succeeded, to a large extent, in achieving its avowed objective. 
However, the interpretation of this new statute, with its many 
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phrases of art, poses many new problems. Judicial treatment and 
interpretation should prove interesting. 

Enforcement of the new statute by the Department of Justice 
appears to have been conscientious and rigid. Less activity by the 
F. T. C. has been found in this field. On two occasions when the 
F. T. C. has sought adjudication, the merger was on a smaller 
geographical scale than the cases prosecuted by the Justice Depart- 
ment. 

Only one judicial decision has been handed down which inter- 
prets this amendment. A federal District Court for Missouri dis- 
tinguished between section 7 and section 3 of the Clayton Act, 
holding that, although exclusive dealing contracts are illegal per se 
under section 3, stock acquisitions are not per se illegal under sec- 
tion 7. 

At the present time, two bills are up for consideration by Congress. 
One of them contemplates a substantive change in the law by in- 
cluding banks within the prohibitions of the present section 7. The 
other bill would require advance notification of proposed mergers 
to the appropriate government agencies. Its purpose is to facilitate 
government consideration of the proposed mergers before their con- 
summation. It is submitted that both of these bills should be enacted 
into law by Congress this session. 

Section 7, as amended in 1950, and with its proposed amend- 
ments will be a sound law, and should prove effective in achieving 
its purpose. 

There is, however, one portion of this field which may very well 
bear investigation and study. It appears to this writer that the 
concurrent jurisdiction exercised by the Department of Justice and 
the F. T. C. is not conducive to effective and efficient enforcement. 
Apparently, this situation has not presented a problem thus far, 
since no mention has been found in any research material of diffi- 
culties or differences arising out of this concurrent jurisdiction. 
Nevertheless, it could be a major problem if the proposed “pre-merger 
notification”’ bill is enacted into law. Since that bill calls for notifi- 
cation to both government agencies, this is an area that bears 
watching. 














|BIBLIOGRAPHIA 





Administrative Law—in General—Federal Court Lacks Jurisdiction of 
Antitrust Action Brought by U. S. to Revoke License Granted by 
FCC [U. S. v. RCA, 158 F. Supp. 333], Harvard L. Rev. 71: 
1556. June, 1958. 


Clayton Section 7 and the duPont-General Motors case: A “Big 
Stick” for Antitrust? Calif. L. Rev. 46:266. May, 1958. 


Concerted Refusals to Deal Under the Federal Antitrust Laws, 
Harvard L. Rev. 71:1531. June, 1958. 


Distributor and Dealer Arrangements Under the Antitrust Laws; a 
symposium. Introduction. R. K. Decker; Exclusive Territorial 
Dealerships, Resale Price Control and Related Problems. J. E. S. 
Baker, J. M. Goff; Requirement Agreements and Related Prob- 
lems. W. Smith, S. W. Block; Advertising, Service and Promo- 
tional Discounts and Allowances and Related Problems. A. C. 
O'Meara, R. Marks. Chicago Bar Record. 39:343. May, 1958. 


Does the First Amendment Protect the Use of Lobbying Activities 
and Mass Communication to Obtain an Illegal Monopoly? U. of 
Pittsburgh L. Rev. 19:177. Summer, 1958. 


DuPont-General Motors decision: The Merger Problem in a New 
Perspective: a symposium. Foreword: Legal Tolerance of Eco- 
nomic Power. W. H. Hamilton: Competitive Mores and Legal 
Tests in Merger Cases: the duPont-General Motors decision. 
I. R. Barnes; Precedent, Public Policy and Predictability. B. 
Smith; Business’ View of the duPont-General Motors decision. 
B. Bromley; The Power and the Glory: the duPont-GM decision. 
W. L. McGovern; The Conglomerate Merger in Economics and 
Law. J. M. Blair. Georgetown L. Jour. 46:561. Summer, 1958. 


Fair Trade Laws—Robinson-Patman Act—Civil Action for Treble 
Damages for Selling at Unreasonably Low Prices [Nashville Milk 
Co. v. Carnation Co., 78 Sup. Ct. 352], Vanderbilt L. Rev. 
11:938. June, 1958. 


473 








474 THE ANTITRUST BULLETIN 


Federal Antitrust Policy, Price Fixing, and the McGuire Act. [U. S. 
v. Socony Mobile Oil Co., 150 F. Supp. 202] Stanford L. Rev. 
10:553. May, 1958. 


Funk, C. W. Antitrust Legislation Affecting Bank Mergers, Banking 
L. Jour. 75:369, 1958; Bus. Law. 12:496. July, 1957. 


Hellerstein, Jerome R. Mergers, Taxes, and Realism, 71 Harvard L. 
Rev. pp. 254-292. December, 1957. 


Hoff, G. G. Export Associations: Antitrust Immunity. N. Y. L. 
Forum. 4:141. April, 1958. 


Hotchkiss, W. L. DuPont-General Motors case. Decalogue Jour. 
8:14. June, 1958. 


Importation Control Under Tariff Act Section 526: Trademark 
Privileges and Antitrust Policy [U. S. v. Guerlain, Inc., 155 F. 
Supp. 77] Yale L. Jour. 67:1110. May, 1958. 


Jacobs, E. Economic Proof in Section 7 Cases. Record 13:303. May, 


1958. 


Jacobs, Ephraim. Antitrust Law: Consent Judgments in Merger 
Cases, 43 Amer. Bar Assn. Jour. pp. 23-27. January, 1957. 


Keyes, Lucile Sheppard. Antitrust at Last in Britain: The Restric- 
tive Trade Practices Act of 1956, 25 Geo. Washington L. Rev. 
pp. 627-645. June, 1957. 


Lewin, J. H. Antitrust Laws: Some Open and Some Closed Questions, 
Md. S. B. A. 62:202, 1957. 


Marcus, Philip. Antitrust Bugbears: Substitute Products—Oligopoly, 
105 Univ. of Pa. L. Rev. pp. 185-212. December, 1956. 


Markham, Jesse M. Merger Policy Under The New Section 7: 
A Six-Year Appraisal, 43 Va. L. Rev. pp. 489-528. May, 1957. 


Martin, D. D. New Clayton Act and the Crown Zellerbach case. 
Washington U. L. Q. 1958:167. April, 1958. 


Modern Trend in Antitrust and Professional Sports. Albany L. Rev. 
22:272. June, 1958. 











BIBLIOGRAPHIA 475 


Nitschke, R. A. Some Antitrust Problems in Foreign Trade. Michi- 
gan State Bar J. 37:19. May, 1958. 


Nurenberg, L. J. Robinson-Patman Act. Decalogue Jour. 8:11. 
June, 1958. 


Oliver, C. T. Does International Law Keep the Sherman Act at 
Home? Pa. Bar Assn. Q. 29:326. June, 1958. 


Pierce, S. R., Jr. Organized Professional Team Sports and the 
Antitrust Laws. Cornell L. Q. 43:566. Summer, 1958. 


Regulated Industries and the Antitrust Laws: Substantive and Pro- 
cedural Coordination. Col. L. Rev. 58:673. May, 1958. 


Robinson-Patman Act and Treble Damage Suits. St. John’s L. Rev. 
32:300. May, 1958. 


Robinson-Patman Treatment of Interstate Firms Injured by Local 
Competitors. Yale L. Jour. 67:1073. May, 1958. 


Rogers, Donald I. Antitrust Policy: A Study in Contradiction, 59 
Public Utilities Fortnightly. pp. 244-250. Feb. 14, 1957. 


Roidl, W. Attack on Fixed Prices. Price Cutting in the U. K. Fair 
Trade in the U. S. A. Judgment on Resale Price Maintenance 
(Germany). Cartel 8:42. April, 1958. 


Rowe, Frederick M. Price Differentials and Product Differentiation: 
The Issues Under the Robinson-Patman Act, 66 Yale L. Jour. 
pp. 1-49. November, 1956. 


Sherman Antitrust Act—Professional Sports. [Radovich v. Natl. 
Football League, 77 Sup. Ct. 390]. North Car. L. Rev. 36:315. 
April, 1958. 


Stocking, G. W. Economic Change and the Sherman Act: Some 
Reflections on “Workable Competition.” Va. L. Rev. 44:537. 
May, 1958. 


Trade Regulation—E. I. duPont Corporate Ownership of General 
Motors Stock Held to Violate Section 7 of the Clayton Act [U. S. 
v. E. I. duPont de Nemours & Co., 77 Sup. Ct. 872]. U. of 
Illinois L. Forum. 1957:672. Winter, 1957. 





476 THE ANTITRUST BULLETIN 


Trade Regulations—Robinson-Patman Act—Defense of Meeting Com- 
petition [FTC v. Standard Oil Co., 78 Sup. Ct. 369], Villanova 
L. Rev. 3:427. April, 1958. 


Turner, Donald F. Antitrust Policy and the Cellophane Case, 70 
Harvard L. Rev. pp. 281-318. December, 1956. 


Union-Induced Employer Refusals to Deal: a Merger of Antitrust 
Standards and NLRB Expertise Suggested. Yale L. Jour. 67: 
893. April, 1958. 











Che 


Bulletin 
ADVERTISING RATES 


Yearly Single Issue 

$104.70 FULL PAGE $34.90 

$ 71.55 HALF PAGE $23.85 

$ 31.95 QUARTER PAGE $10.65 

$125.70 BACK COVER $41.90 

$119.70 INSIDE COVERS $39.90 
Prices are net. No agency commission nor cash discount allowed. 

THE ANTITRUST BULLETIN is published four times a year: March, June, September 

and December. 

Circulation is approximately 1100 to lawyers, jurists, corporations, economists, law 

and university libraries. 





MECHANICAL REQUIREMENTS 





Page Size live or Type Space 
FULL PAGE ra 42 Picas x 26 Picas 
VERTICAL HALF PAGE 9” x 3” 42 Picas x 13 Picas 
HORIZONTAL HALF PAGE 4%,” x 6” 21 Picas x 26 Picas 
QUARTER PAGE 44%,” x 3” 21 Picas x 13 Picas 


Copy and plates should be received by us on the 15th of the month preceding 
publication. Plates should be blocked. Plates made by Federal Legal Publications 
billed at cost. 


Printed by Letterpress. 


Halftone screen: 110. 


FEDERAL LEGAL PUBLICATIONS 
95 Morton Street, New York, N. Y. 10014 











RECORD PRESS 
Law Work Our Specialty 


FINANCIAL 


CORPORATE 
COMMERCIAL 


PUBLICATION 








DAY AND NIGHT SERVICE 
95 MORTON STREET NEW YORK 14, N. Y. 
CHelsea 3-5775 CHelsea 3-5775 














